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sound thinking in the fields of insurance law 
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Casualty, Automobile, and Negligence, and to 
review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
limely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 
features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 


topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 
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| Reporting to our readers this month is | 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. | 


NSURANCE AGENTS, particularly in 

the casualty field, should have a working 
knowledge of the procedures to be fol- 
lowed when an accident or other contin- 
gency which results in a claim by or against 
the insured has happened. Frequently, the 
claim is reported first to the agent who 
should, of course, forward the report to 
the claim department of the carrier. Delays 
should be avoided if the rights of the in- 
sured are to be fully protected. Of course, 
the agent will normally take a passive role 
in the ultimate adjustment of the claim, 
leaving to the adjuster the affirmative duty 
of following through on the claim. The 
agent should expect the adjuster to courte- 
ously and expeditiously dispose of the claim, 
but there are areas of conflict between the 
agent and the adjuster which should be 
clearly understood. 
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the loss suffered. In such cases, the agent compe 
should cooperate to the end that the ad- 
juster and the insured may be apprised 

of all the facts. Also, it may be that thelligbj 

policy excludes certain types of losses. The ’ 

agent should be given the opportunity oi Lial 

explaining this to his insured before the @er 

claim is summarily rejected by the adjuster] JUtY 

Claim procedure would be greatly expedited In he 

if the agent, when he writes the business the c 

would take the time to explain the extent than 1 

of the coverage on the premise that the the in 

average insured never bothers to read hig WS 

or her policy. One of the frequent sourceg MOTO 

of litigation is due to the lack of coverage, the ce 

much to the chagrin of the agent and the liabilit 

financial loss to the insured or third-party} The 

claimants. In this regard, the agent shouldfunder 

be most cautious that in his zeal to belcided 

helpful he does not innocently commit thethe p< 

carrier to a course of action inconsistent} event 

with the terms of the policy or contrarylalso b 

to established claim procedures. These basic] violate 

rules should be followed by the agent: contai: 

(1) Report losses promptly without prior’ ™O 

commitment to the insured. =. 

(2) Make an effort to educate the insured Z. 

as to the extent of his insurance coverage} jiant. 


Where areas of conflict exist, the agent 
should exercise real restraint if he is to be 
of any real assistance to the adjuster or 
the company claim attorney, and this irre- 
spective of the fact the insured is a valued 
client of the agent. 

For example, it frequently happens that 
the insured, through the possible lack of 
knowledge by the agent, does not have 
proper or adequate insurance coverage for 
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(3) Do not unduly hamper the efforts offin vie, 
the adjuster, but assume an interested pas-|the m 
sive role. fo pro 

(4) Realize that the adjuster must abidejVvera 
by the terms of the policy, and that it ip*cide 
the privilege of the company, not the agent}°Y the 
to waive terms of the policy. Afte 

(5) In the event of suit, be aware of thd detaile 
fact that company counsel may take certaif cludes 
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legal steps to protect its right to defend 


when there is doubt as to coverage. More 
often than not, the insured will not under- 
stand these necessary legal steps. 


(6) Be familiar with the subrogation 
tights of the carrier. Frequently, the de- 
luctible portion of a collision loss, for ex- 
ample, will be recovered through subrogation 
and, if so, the carrier will refund the de- 
ductible portion to the insured. If the 
agent will outline the recovery process to 
the insured, there will be a better under- 
standing of the situation by the client. 


With this general background, the fol- 
lowing is a brief description of the claim 
procedures of the claim department of an 
average casualty insurance company. Of 
necessity, the procedures will vary as re- 
spects different lines of business. To avoid 
lngthy discussion of all these lines, the 
following comment will be limited to liabil- 
iy claims, burglary claims and workmen’s 
compensation claims. 


liability Claims 

Liability cases are those where someone 
ther than the insured suffers damage or 
injury by some act of the policyholder. 
In handling so-called third-party claims, 
the claim procedures move much slower 
than in the case of direct loss or injury to 
the insured, since the question of liability, 
as well as coverage, is involved, and a 
thorough investigation into all facts of 
the case must precede any decision as to 
lability of the insured. 


The first step is to determine coverage 
under the policy terms. It must be de- 
tided whether the event occurred within 


the policy period and, if so, whether the 
event is the type insured against. It must 
also be determined whether the insured has 
violated any of the conditions or warranties 
contained in the contract of insurance. It 
is most important, in this respect, that the 
sured promptly notify the company of the 
acident or other occurrence. The insur- 
ance agent should continue to impress their 
tents with the importance of prompt notice 
in view of the need to promptly investigate 
the matter, secure witnesses, etc. Failure 
‘0 promptly notify may create defenses to 
coverage by the carrier even though the 
accident is otherwise of the type covered 
by the policy. 
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detailed investigation is started. 
ertaigcludes interviewing witnesses, checking po- 


After coverage is decided upon, then a 
This in- 
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THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 

if the operator of the car and the 
other occupant made some arrange- 
ment before the trip started that the 
occupant would contribute to the cost 
of operating the car, the occupant is 


not a “guest” but a “passenger for 
hire.” Page 583. 


every appeal, or defense of an 
appeal, must revolve around one key 
point—with possibly two or three im- 
portant, but subordinate, secondary 
lines of attack or defense. Page 592. 

a defense lawyer should not take 
| for granted that the jurors know that 
| he desires them to bring in a “not 
| guilty verdict.” Page 603. 





the majority of “exploding bottle 
cases” decided in favor of the plaintiff 
are decided on the ground of public 
| policy. Page 616. 


| 
| 
| 
| 


| 
| 


| in connection with the examina- 

| tion of any physician called by a lawyer, 

| simple medical explanations should be 
xiven. Page 620. 

in New Jersey it is not error 
for a court to submit to the jury 
the question of the contributory né:z- 

| ligence of a five-and-one-half-year- 

| old deceased. Page 639. 


lice and hospital records, taking photographs 
and making surveys to establish the exact 
conditions prevailing at the time of the 
accident. The latter is especially important 
in the case of bodily injury, as distinguished 
from property-damage claims. When suf- 
ficient facts have been secured, the claim 
department decides whether a valid claim 
has been presented and whether an adjust- 
ment should be made or attempted. In 
this regard, the rules of recovery in various 
states may differ depending upon whether 
contributory negligence is a bar to recovery 
or causes only a mitigation of the amount 
of damages to be awarded. There may 
also be the problem of comparative negli- 
gence involved. The agent should be 
familiar with the laws in the jurisdiction 
in which he operates if he is to render 
proper service to his clients in writing the 
necessary coverages to cover the above- 
mentioned contingencies. 


After all these matters have been con- 


sidered, a claim value must be placed on 
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the case. Little difficulty is presented where 
property-damage claims are involved. The 
amount of damage can be reasonably and 
accurately determined. However, bodily 
injury cases are often most difficult to evalu- 
ate due to the many elements involved in 
any given case. Different rules apply in 
various jurisdictions as to what constitutes 
the measure of damages. Thus, in some 
jurisdictions, gross negligence may result 
in punitive damages in addition to regular 
damages. Also, in death cases, the rules 
vary among the states. For example, in 
some jurisdictions there is no limit to the 
award which may be given in death cases, 
whereas in other states limits are imposed. 


The agent should realize that the carrier 
is not in business to pay grossly exaggerated 
claims, whether direct or third party, and 
much of the litigation could be avoided if 
agents would undertake to advise their 
clients of the company claim procedures 
in this respect. If the case does go into 
litigation, irrespective of attempts to reason- 
ably settle it, then the agent should impress 
upon the insured the real necessity of 
complete cooperation with the carrier which 
has undertaken defense of his case. 


Workmen's Compensation Claims 


Claims under workmen’s compensation 
laws represent the largest in bulk. They 
are the most difficult to administer 
from a claim department standpoint. This 
is partly due to the fact that social legis- 
lation is involved and the laws are being 


also 


continually changed to throw additional 
legal protection around the worker who 
may be injured in covered employment. 


There are also certain statutory presump- 
tions which stand unless competent rebuttal 
evidence is introduced by the employer. 
For example, the following presumptions 
exist in many jurisdictions: 


(1) That the claim comes within the 
provisions of the law; (2) that adequate 
notice of the claim has been given; (3) that 
the employee did not wilfully injure him- 
self; (4) that intoxication was not the sole 
cause of the accident; and (5) that verified 
medical reports of claimant constitute prima- 
facie evidence as to the nature and extent 
of the injury. 


It can generally be assumed that the 
compensation laws will be construed lib- 
erally in favor of the claimant, and this 
assumption tends to hold down litigation 
except as respects the statutory phrase “for 
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injuries accidentally sustained,” and “arising 
out of, and in the course of, employment.” 
Whether the injury did occur during and 
in the course of employment has caused 
a great volume of litigation throughout the 
country. However, as to the construction 
of the compensation laws, the court in 
Waters v. W. J. Taylor Company, 218 N. Y 
248, 112 N. E. 727, said: 


“Relief under it, generally speaking, is 
not based on the negligence of the em- 
ployer, or limited to the absence of negli- 
gence on the part of the employé. It rests 
on the economic and humanitarian princi- 
ples that compensation should given 
at the expense of the business to the em- 
ployé or his for earning 
capacity destroyed by an accident in the 
course of or connected with his work, and 
this not only for his own benefit, but for 
the benefit of the state, which otherwise 
might be charged with his support. This 
purpose ought not to be defeated by placing 
too narrow a limit upon the nature of the 
acts which will be regarded as pertaining 
to his employment.” 


be 


representatives 


There should be careful compliance by 
both the employer and the employee under 
since compensation will be 
awarded or withheld in many cases depend- 
ing upon the existence or nonexistence of 
seemingly immaterial facts or conditions. 
Agents should point these matters out to 
both the employer and, where possible, have 
the employer educate the employee as to the 
respective rights involved. For example, 
one of the pitfalls facing an employer in 
some jurisdictions is the fact that once the 
employer starts paying compensation, it 
must be continued until there has been a 
hearing. This may take months, and if the 
payments were incorrectly made there is 
little chance of recoupment. 


these laws, 


Burglary Claims 


Except in fraud cases, the problem 0 
settling burglary claims is one of proving 
that the loss was within the contemplated 
coverage of the policy and then of arriving 
at a value of the article at the time of loss. 
Since values of the articles may fluctuate 
up or down, the agent can be helpful t0 
the adjuster in assisting him tactfully in 
arriving at a satisfactory value from the 
insured’s standpoint. This is especially 
the case where diamonds and other precious 
stones are involved. The agent should 
always carefully describe valuable article 


(Continued on page 636) 
I L J — September, 19: 




















Fede 


Feder 


The 
federa 
the P 
Law 
this d 


Unem 
Chz 


suran: 
767 v 
Septe: 
make: 
ent ur 
are as 


(1) 
ers tl 
rights 
from 
ing th 
to firs 
in eac 
the in 
With | 
perioc 

(2) 
federa 
never 
job st 
the fe 
its OW 
ploym 
emplo 

(3) 
factor 
encou 


enterp 


placed 
estab] 


What 


ising 
ent.” 

and 
used 
t the 
>tion 
t in 


1. ¥ 


zy, 1S 
em- 
egli- 
rests 
‘inci- 
riven 
em- 
ning 
the 
and 
t for 
‘Wise 
This 
icing 
r the 
ning 


e by 
nder 
| be 
end- 
‘e of 
ions. 
it to 
have 
o the 
nple, 
ar in 
> the 


f the 
re is 


m of 
ving 
lated 
iving 
loss. 
tuate 
ul to 
ly in 
1 the 
cially 
cious 
iould 
ticles 


636) 
19 












Federal Legislation 


Federal Workers’ Group Insurance 


The bill to provide group insurance to 
federal employees (S. 3681) was signed by 
the President on August 17, 1954 (Public 
Law 598). For a discussion of the bill see 
this department of the August JouRNAL. 


Unemployment Insurance 


Changes in the federal unemployment in- 
surance law were enacted as Public Law 
767 when H. R. 9709 was approved on 
September 1 by the President. The law 
makes four important changes in the pres- 
ent unemployment insurance system. They 
are as follows: 


(1) It will enable some 1.3 million work- 
ers throughout the country to gain the 
tights to unemployment insurance benefits 
from which they were excluded, by mak- 
ing the federal unemployment tax applicable 
to firms employing four or more workers 
in each of 20 weeks. The old law limited 
the incidence of the federal tax to employers 
with eight or more workers in the same 
period. 

(2) The law will cover some 2.5 million 
federal workers who, up to this time, have 
never had any protection against layoff or 
job suspension. Thus, for the first time, 
the federal government will provide for 
its own employees the same right to unem- 
ployment benefits which it requires private 
employers to provide. 

(3) A revision of the experience-rating 
factor will make it possible for the states to 
encourage the development of new business 
enterprises. Such new enterprises -were 
placed at a competitive disadvantage over 
established employers in the amount of their 


What the Legislators Are Doing 
















because 


tax the old law set a waiting 
period of three years before permitting new 
businesses the “experience rating” tax re- 
ductions. The law will permit states to 
lower this waiting period to one year, thus 
helping to equalize the burden of the em- 
ployer tax. 

(4) It eliminates the right to pay the 
federal unemployment insurance tax on a 
quarterly basis. The elimination of quar- 
terly payments will not alter the present 
practice for most taxpayers. Some 85 per 
cent of total taxes collected under the 
federal law have been paid annually. It is 
thought that by making the method of 
payment uniform, more efficient and eco- 
nomical administration will result. 

The Senate adopted a series of Millikin 
amendments to the bill to prevent duplica- 
tion of federal and state coverage of certain 
seamen. It also adopted a modified amend- 
ment by Senator Johnson of Colorado, mak- 
ing the measure effective December 31, 
1955, instead of 1954, as to employers of 
four or more. These Senate amendments 
were incorporated into the new law. 


New Social Security Act 


On September 1, President Eisenhower 
signed the Social Security Act amendments, 
Public Law 761, providing for expanded 
coverage and an improved old-age and 
survivors insurance program. Senate ob- 
jections to the bill (H. R. 9366) were re- 
solved in conference during the closing 
days of the session, and the following 
major agreements were reached: 

(1) to extend OASI coverage to farm op- 
erators and the following professional self- 
employed groups formerly excluded under the 
old law: architects, professional engineers, 
funeral directors and public accountants; 
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(2) to accept Senate amendments relat- 
ing to state and local government employees. 
(Section 101(j) of the House bill estab- 
lished a presumption that work deductions 
have been made from the benefits of certain 
state and local employees whose services 
prior to 1955 were covered retroactively by 
a state under an agreement entered into 
under Section 218 of the social security 
act. This presumption enables employees 
who were entitled to old-age and survivors 
insurance benefits (and not subject to de- 
duction under Section 203(b) of the social 
security act) at the time the services were 
performed to qualify for recomputation of 
their primary insurance amounts, and would 
arise solely for the purpose of determining 
entitlement to such a computation. The 
Senate amendment made clarifying changes 
with respect to the method of recomputa- 
tion and provided additional dates as of 
which an individual may be presumed to 
become entitled to old-age insurance bene- 
fits, but it made only minor changes in the 
substance of the House bill.) ; 


(3) to extend coverage to employees of 
all federal instrumentalities (except federal 
home loan banks and TVA) who are not 
covered by another federal retirement sys- 
tem, with a clause prohibiting the use of 
federal service credited to these newly cov- 
ered groups under the OASIT for benefit 
purposes under any other federal retirement 
System; 


(4) to cover all agricultural workers who 
are paid at least $100 in cash wages by one 
employer in a calendar year, but to exclude 
individuals performing services in connec- 
tion with production or harvesting of gum 
naval stores, and temporary workers who 
have been lawfully admitted to the United 


States from the Bahamas, Jamaica and 
other British West Indies; 
(5) to cover ministers and Christian Sci- 


ence practictioners on a self-employed vol- 
untary basis; 


(6) to make the maximum lump-sum 
death payment $255; 
(7) to increase exempt amount under 


retirement test to $1,200, applicable -to all 
earnings from covered or uncovered em- 
ployment; 

(8) to make retirement test inapplicable 
at age 72 instead of 75; 

(9) not to deny benefits to dependents 
and survivors of any insured worker who 


is deported if such dependents and survivors 
continue to reside in the United States, or 
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if they are American citizens residing out- 
side the United States; 


(10) to extend the present matching for- 
mulas for public assistance programs to 
September 30, 1956. 


For a discussion of H. R. 9366 see this 
department of the July JourRNAL. 


Proposed Texas Legislation 


The Attorney General of Texas has rec- 
ommended many changes in the Texas in- 
surance code. A few are described below. 


It is recommended that an increase in 
the number of qualified insurance examiners 
be authorized, At the present time there 
are approximately 2,000 insurance compa- 
nies operating in Texas, and only 28 ex- 
aminers who can be utilized to conduct 
examinations. The statutes provide that 
each company must have a thorough examina- 
tion of its financial condition every two years. 


The insurance code already gives the 
Board of Insurance Commissioners discre- 
tion to refuse to grant the license of an 
agent who does not possess “good reputa- 
tion and character.” (Article 21.06.) There 
is no provision in the code prohibiting 
officers, directors, promoters or organizers 
of companies which are subsequently placed 
in receivership from organizing other insur- 
ance companies in the state. In view of the 
fact that there have been numerous in- 
stances in which the same persons _ have 
been involved as officers, directors, promot- 
ers and organizers of several companies 
which have been placed in receivership, it 
is felt that there is a definite need for 
amendment of the code to provide that 
directors, promoters or organizers of an 
insurance company which is placed in re- 
ceivership, and for which they were re- 
sponsible, would be barred from_ being 
officers or directors of an insurance com- 
pany, or from promoting or organizing an 
insurance company in this state. 


The Board of Insurance Commissioners 
should be given the power and authority to 
make rates and require uniform policies 
in the field of health and accident insurance 


The insurance code should encompass all 
laws relating to insurance and insurance 
companies, and should provide that the pro- 
visions thereof shall govern in the event 
such provisions are in conflict with other 
statutes relating to insurance. 
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-n} “The Major Issues in a Guest Case 


npa- By CLEL GEORGETTA, Attorney, Reno, Nevada 


ex- 
duct 
that 
-_ This paper and those follow- 
ea¥rs, . h 
a ing were presented at ¢ e 
cre- Fourteenth Annual Convention 
a of the Federation of Insurance 
yuta- 


here Counsel on August 11-14, 1954 
iting 

zers} A S FAR AS I have been able to learn, 
laced} /& the first statute in America which lim- 
‘sur-} ited the rights of a guest was passed by 
‘ the} Alabama in 1911. Strictly speaking, it was 
not a guest statute as we know the term 


al today. The general automobile act of 

mot-| Alabama passed in 1911 contained one sec- 

anies ) 1? which provided that the negligence of 

~, | the owner or driver of an automobile shall 

P, UT de imputed to any guest in the car. That 
10} provision, in effect, deprived a guest of a 

= cause of action against either the owner 
an 


or operator of the car or a third person, 
1 Te} provided the driver of the car in which 
' Te} the guest was riding had been guilty of 
eng} contributory negligence. That section of 
com-} the Alabama law was declared unconstitu- 
g anf tional, as it deprived a guest of “equal 
protection of the law.” 

ners} Lhe first “guest statute” as we know the 
ty tof fm today was enacted by the State of 
ie Connecticut in 1927. How did it come about? 
anc. | Lhe history of the “guest law movement” 
is quite vague, but it seems probable that 
sometime prior to 1927 there arose several 
cases in which a generous driver, having 
Pro} offered a ride to a friend or a stranger 
evel along the highway, suddenly found himself 
otherf a defendant in a case that turned on some 
clear question of simple negligence. 


ss all 
rance 








, 19548 Federation of Insurance Counsel Convention 





No doubt there were also cases where 
there was collus’:n between the host and 
the guest in order to fasten liability upon 
the insurance company by which the car 
Was insured. 

It seems quite probable that some execu- 
tive of a large insurance company looked 
over the list of “cases paid” at the end of 
a year. Probably he either was a member 
of the bar or had been trained in the law. 
When he observed the large number of 
cases in which the claimant or plaintiff had 
been a guest in the car, he conceived the 
idea of a statute that would rule out “simple 
negligence” in all such cases and thus 
reduce the risk of his company. He wrote 
to an insurance commission or the com- 
missioners of several states. The idea 
grew. In 1927, Connecticut enacted the 
first guest law. The pertinent portion of 
that act reads as follows: 

“Section 1. No person transported by 
the owner or operator of a motor vehicle 
as his guest without payment for such trans- 
portation shall have a cause of action for 
damages against such owner or operator 
for injury, death or loss, in case of acci- 
dent, unless such accident shall have been 
intentional on the part of said owner or 
operator or caused by his heedless or his 
reckless disregard of the rights of others.” 
(Italics supplied.) 

Soon after that statute was enacted the 
constitutionality of the law was tested. One 
bright sunny day Mr. and Mrs. Silver and 
their children went for a ride in the family 
car. Mr. Silver was driving. One of the 
children called out, “Oh, Daddy, look at 
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the horses!” The father turned his head 
to look at horses in a field, and crashed 
into the rear end of a car ahead of him. 
Mr. Silver was driving at 12 to 20 miles an 
hour and there were no serious injuries, but 


the car was insured so Mrs. Silver sued 
her husband. The trial court decided for 
the defendant. The highest court of the 


State of Connecticut sustained the decision 
in favor of the defendant, and then the case 
was taken to the Supreme Court of the 
United States. (Silver v. Silver, 108 Conn. 
371, 143 Atl. 240 (1928), 280 U. S. 117 
(1929).) That Court held the act constitu- 
tional as a proper application of the police 
power of the state. 

There have been several appeals to the 
Supreme Court of the United States from 
various states on the question of constitu- 
tionality. Some guest statutes were held 
unconstitutional because they were too re- 
strictive in that they deprived a guest of 
any cause of action at all, even for an in- 
tentional wrong. Our Supreme Court, how- 
ever, has consistently held that a guest 
statute which rules out only “simple negli- 
gence” is constitutional. The Silver case, 
in which the first test was made, is the 
case most frequently cited and followed. 


‘ 


After Connecticut enacted the first guest 
statute in 1929, many other states followed. 
During the depression after 1929, there 
were many hitch-hikers and many actions 
were filed by guests picked up on the high- 
way. All insurance company officials be- 
came interested in the enactment of guest 
statutes, and primarily through their efforts 
guest law bills were introduced in almost 
every state. Many of them were passed and 
became the law of the land. 


As far as I have been able to determine 


there are now 28 states having guest law 


statutes. They are the following: 
Alabama Nebraska 
Arkansas Nevada 
California New Mexico 
Colorado North Dakota 
Connecticut Ohio 
Delaware Oregon 


South Carolina 
South Dakota 


Florida 
Idaho 


Illinois Texas 
Indiana Utah 

Iowa Vermont 
Kansas Virginia 
Michigan Washington 
Montana Wyoming 


a AD ee 


“add 


I do not wish to bore you with statistics 
and the dry citation of cases, but in ord&é 
to make a clear presentation of legal poinn 
and thus make this material of some valX 
to you, it will be necessary to consider & 
least a few of the leading cases arisiIN 
out of the most common situations. > 


Statute in Derogation 
of the Common Law 


SEAS PRADA 


At common law, a person riding in ag 
vehicle had a cause of action against ty 
driver for ordinary or simple negligen®. 
The guest law deprives him of that catqe 
of action and is therefore a statute in dem- 
gation of the common law. As we SI 
know, the general rule is that such a st®- 
ute should be strictly construed to litgit 
its scope to the “legislative intent.” 


It naturally follows then, and has b&n 
held by many courts that in determing 
whether or not a plaintiff was a “gue,” 
the “guest status” must be strictly confited 
to the situation specified in the statute. n 
the other hand, if the plaintiff was a guast, 
the exceptions stated in the statute witch 
allow him to recover, such as “intoxicaon 
of the driver,” “willful misconduct” [sad 
“eross negligence,” must be liberally constr ed. 

The clearest case I have been able to ‘gnd 
upon this point is Miller v. Fairley, 17 Argio- 
MOBILE CASES 666, 141 Ohio St. 327, 48 Ny E. 
(2d) 217 (1943), in which Mr. Justice Fert, 
speaking for the court, said as follc@ys: 

“The Statute must be contrued to effctu- 
ate its purpose, but being in derogatio’% of 
the Common Law and the rights of t#ose 
who may be injured by the negligent oy€ra- 
tion of an automobile while being trgins- 
ported therein, its general provisions %ust 
be strictly construed, while the excesation 
under consideration in this case musa be 
liberally construed in favor of those who 
come within the purview of such exceptgon.” 


There are many cases in which the ‘ourt 
has applied this rule to the guest statute, 
and therefore this point should be caragully 
weighed and considered by defense co‘nsel 
in deciding whether to “fight” or “scgtle.” 
In many cases, counsel for the defens has 
drifted blindly into defeat because he selied 
upon the guest statute as a complete de*ense, 
without making adequate study of the xases 
construing it. ¢ 








1 Cases holding the “Guest Law’’ is a statute 
in derogation of the common law: Miller v. 


Fairley, 17 Automobile Cases 666, 141 Ohio St. 
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327, 48 N. E. (2d) 217 (1943); McCann v. :Hoff- 
man, 9 Cal. (2d) 279, 70 Pac. (2d) 909 (1937); 
Smith v. Clute, 277 N. Y. 407, 14 N. E, (2¢) 455 
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Guest or Passenger for Hire 


In this field of litigation the question 
which most frequently arises is: Was the 
plaintiff a “guest” as defined by the statute 
of the state where the accident occurred? 
This is usually the most vital and sub- 
stantive issue of law in any case where 
the plaintiff is suing the driver of the car 
in which the plaintiff was injured. If the 
plaintiff was a “guest,” then he cannot 
recover on simple negligence. He must 
establish one or more of the situations listed 
in the statute which allow a “guest” to recover. 

In the majority of the guest 
these situations are the following: 


statutes 


(1) that the defendant-driver of the car 
was intoxicated (and the plaintiff did not 
know it when he got into the car, *tc.). 

(2) that the driver was guilty of willful 
misconduct or intentional wrong. 

(3) that the driver was guilty of gross 
negligence. 

If the plaintiff was not a “guest” then, of 
course, he can recover on simple negligence, 
the same as in states that have not adopted 
the guest law. 
whenever we have a case 
where the plaintiff is suing the driver of 
the car in which the plaintiff was riding, 
an intelligent defense cannot be planned 
until the defense counsel has determined 
whether or not the plaintiff was a “guest,” 
as the term is defined in the statute. 


Therefore, 


In defining a “guest” or determining 
the person to whom the act applies, all of 
the guest statutes are quite similar, but gen- 
erally speaking, they fall into two major 
classes: 

(1) those statutes which use the words 
“without payment,’ such as the original 
Connecticut statute which defines a guest 
as a person transported without payment 
for the transportation. 

(2) those statutes which use the words 
“without compensation,” such as the California 
statute which defines a guest as a person 
who accepts a ride without giving com- 
pensation for the ride. 

Now at first blush, it appears that the 
words “payment” and “compensation” are 
quite synonymous and would cover the same 








synonymous. Other courts have, at least, 
implied that the word “payment” refers to 
the exchange of money or some tangible 
property. It has been consistently held that 
the word “compensation” is the broader 
term which includes payment of cash as 
well as other forms of compensation, such 
as the rendering of personal services. 


The clearest statement of the point which 
I have been able to find is given in the 
Nevada case of Nyberg v. Kirby, 28 Auto- 
MOBILE Cases 961, 65 Nev. 42, 188 Pac. (2d) 
1006 (1948), in which Mr. Justice Horsey, 
speaking for the court, stated as follows: 


“In the State of Washington, the law 
requires more under the interpretation given 
their statute by the Courts of that state, 
than is required by the California and 
Nevada Courts, under the respective stat- 
utes of those states. Under the Washington 
Statute, Sec. 1, Ch. 18, Laws of 1933, the 
word ‘payment’ instead of ‘compensation’ 
is employed, and the Supreme Court of 
that state has held that to constitute one 
a passenger rather than a guest, an actual 
or potential benefit in a material or business 
sense resulting or to benefit the owner, is 
required. . . (Fuller v. Tucker, 4 Wash. 
2d 426, 103 P. 2d 1086, 1088.) In Nevada the 
word ‘compensation’ and not the word ‘pay- 
ment’ is used in the statute and we have no 
decision in which it has been held that such 
compensation for the transportation must 
be a benefit in a material or business sense 
conferred upon, or to result to the owner 
or operator of the automobile. 


“In this state the compensation, as in Cal- 
ifornia, may be any tangible benefit con- 
ferred by the invitee upon the owner or 
operator of the motor vehicle.” (Italics 
supplied.) 

Incidentally, the facts in the Nyberg case 
may be of some interest as an illustration 
of how far the courts have gone in deciding 
what is adequate “compensation” to lift the 
prohibition of the guest statute and allow 
a plaintiff to recover on ordinary negligence. 


Mr. and Mrs. Kirby owned and operated 
a ranch in Nevada. Mrs. Kirby was about 
to make a trip to Elko in a truck to get 
supplies. She had been ill and it seemed un- 
wise for her to go alone. Mr. Kirby was 
busy on the ranch, so he asked Mrs. Nyberg, 





situation. Some courts have said they are 
(Footnote 1 continued) 

(1938): National Cash Register v. Cervone, 76 
Ohio St. 12, 8 N. E. 1035; Barber v. Knowles, 
T Ohio St. 81, 82 N. E. 1065; State ex rel. Hunt 
v. Fronezer, 77 Ohio St. 7, 82 N. E. 518; State 
ex rel. Morris v. Sullivan, 81 Ohio St. 79, 90 
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N. E. 146; Collet v. Alioto, 210 Cal. 65, 29 Pac. 
438: Rocha v. Hulen, 6 Cal. App. (2d) 245, 44 
Pac. (2d) 478: Hunter v. Baldwin, 268 Mich. 106, 
255 N. W. 431. See, also, 37 Ohio Jurisprudence 
724, 730, Secs. 403-409. 
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a neighbor, to go along with Mrs. Kirby 
to render whatever assistance she could 
in case Mrs. Kirby became ill on the trip. 
Mrs. Nyberg did some of the driving, and 
at Elko she helped load some of the groc- 
eries into the truck. On the return trip, 
while Mrs. Kirby was driving, the truck 
ran off the road and both women were 
injured. Mrs. Nyberg sued Mrs. Kirby, 
and alleged only negligence in general 
terms. In other words, the plaintiff relied 
upon only “simple or ordinary negligence.” 
The defendant contended that Mrs. Nyberg 
was a “guest” and was barred by the Nevada 
guest statute from recovery on ordinary 
negligence. The trial court so held, and an 
appeal was taken. The Nevada Supreme 
Court held. that Mrs. Nyberg was not a 
guest because in rendering personal service 
she had given “compensation” for the ride. 

In that case the service rendered was very 
slight, but the decision follows the rule 
that the compensation may be any benefit 
conferred or any detriment suffered, and 
the law will not inquire into its adequacy. 
Where the consideration agreed upon has 
been accepted, the acceptance constitutes 
a waiver of any claim of inadequacy. The 
rule applies to the acceptance of services 
bargained for even if valueless in fact. There 
are a number of cases in which these points 
are discussed.” 


Sharing of Expenses 


Perhaps the cases which give us the 
greatest difficulty are those where the plain- 
tiff has paid for or agreed to pay for part 
of the travel expenses of the car, such as 
gas and oil. 

It has been repeatedly and quite consist- 
ently held that if the operator of the car and 
the other occupant made some arrangement 
before the trip started that the occupant would 
contribute to the cost of operating the car, 
the occupant is not a “guest” in contempla- 
tion of the guest statute, but is a “passenger 
for hire” who is entitled to recover damages 


for ordinary negligence. . 


If the operator of the car and the 
other occupant make some arrange- 
ment before the trip starts that the oc. 
cupant will contribute to the cost of 
operating the car, the occupant is 
a passenger for hire, it is held. 


An illustrative case on this point is the 
Washington case of Potter v. Juarez, 189 
Wash. 476, 66 Pac. (2d) 290 (1937). In 
that case, Mrs. Potter desired to go from 
Seattle to Rockport, Washington, for the 
Labor Day holiday. Through a mutual 
acquaintance she met Mr. and Mrs. Juarez, 
who planned to go to Rockport over Labor 
Day. Mr. and Mrs. Juarez said they would 
be glad to give Mrs. Potter a ride. Mrs. 
Potter said she would pay her share of the 
car expenses. There was no definite agree- 
ment as to the amount to be paid or the 
terms of payment. On the return trip an 
accident occurred in which Mrs. Potter 
was injured. After the accident Mrs. Potter 
asked Mrs. Juarez how much she owed 
for her share of expenses. Mrs. Juarez 
said $1, which Mrs. Potter paid to Mrs. 
Juarez. Later Mrs. Potter sued Mr. and 
Mrs. Juarez on simple negligence. The 
Supreme Court of Washington held Mrs. 
Potter was not a guest. She was a passenger 
for hire, and she recovered a judgment. 
The decision is based primarily upon the 
fact that there was a prearrangement. 


Another good case to illustrate the effect 
of prearrangement or an understanding be- 
tween the parties before the trip began 
is the Minnesota case of Teders v. Rothermel, 
4 AvutomosiLteE Cases 114, 205 Minn. 470, 
286 N. W. 353 (1939), in which the Minne- 
sota court applied the Florida guest stat- 
ute to the facts of an accident that occurred 
in the State of Florida. In that case there 





* Cases as to what is or is not “‘payment’’ or 
“compensation”: Nyberg v. Kirby, 28 Auto- 
mobile Cases 961, 65 Nev. 42, 188 Pac. (2d) 1006 
(1948); Miller v. Fairley, cited at footnote 1; 
Lerma v. Flores, 16 Cal. App. (2d) 128, 60 Pac. 
(2d) 546; Whelan v. Swain, 132 Cai. 389, 64 Pac. 
560; Kusconi v. California iruit Exchange, 100 
Cal. App. 750, 281 Pac. 84; Seth v. Lew Hing, 
125 Cal. App. 729, 14 Pac. (2d) 537, reh’g den. 
15 Pac. (2d) 190; Marsh v. Lott, 8 Cal. App. 384, 
97 Pac. 163; Michalson v. Torpey, 70 Cal. 608. 
12 Pac. 778; Peters v. Binnard, 219 Cal. 141, 25 
Pac. (2d) 834; See Williston, Contracts (2d Ed.) 
Sec. 115; Parrish v. Ash, 31 Automobile Cases 
477, 32 Wash. (2d) 637, 203 Pac. (2d) 330 (1949); 
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Carey v. City of Oakland, 11 Automobile Cases 
551, 112 Pac. (2d) 714 (1941); Druzanich ¥ 
Criley, 13 Automobile Cases 835, 122 Pac. (2d) 33 
(1942): Walker v. Adamson, 9 Cal. (2d) 28 
70 Pac. (2d) 914; Haney v. Takakura, 2 Cal. 
App. (2d) 1, 37 Pac. (2d) 170; Boysen 4 
Porter, 10 Cal. App. (2d) 431, 52 Pac. (2d) 582; 
Duclos v. Tashjian, 3 Automobile Cases 904, 2 
Cal. App. (2d) 444, 90 Pac. (2d) 140; Bummer 
v. Liberty Laundry Company, 13 Automobile 
Cases 608, 48 Cal. App. (2d) 648, 120 Pac. (2d) 
672; Whittemore v. Lockheed Aircraft Corport 
tion, 1 AVI. 1007, 51 Cal. App. (2d) 605, 1% 
Pac. (2d) 531. 
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were four people in the car, and before the 
trip started they agreed that each one 
would pay one fourth of the automobile costs 
of gas and oil. The court held that the plain- 
tiff was not a guest, but was a “passenger 
for hire” because there had been such a 
prearrangement. There are many cases that 
enunciate and follow this rule.* 


Some courts have said that the test is 
whether or not the obligation to pay is one 
that could be enforced in a court of law. 
In other words, if the prearrangement as to 
payment for the transportation or the shar- 
ing of expenses was such that the occupant 
became obligated to the extent that the 
operator could recover the amount agreed 
upon in an action at law, then the occupant 
is not a guest, but is definitely a passenger 
for hire.* 

There are a number of cases which hold 
that the sharing of expenses, such as the 
occupant paying for part of the gas and oil, 
does not take the occupant out of the 
status of a “guest” and relieve him from 
the prohibition of the statute. I believe 
California was the first state to so hold, 
and the rule is commonly called the “Cali- 
fornia Gas and Oil Rule.” 


A California case which clearly illustrates 
that rule and the reasoning behind it is 
Rogers v. Vreeland, 60 Pac. (2d) 585. In 
that case the defendant invited the plaintiff 
to take a ride with her into the country to 
see wild flowers. The plaintiff paid for part 
of the gas and oil. The plaintiff contended 


she was not a “guest” but a “passenger 
for hire.’ —The court held she was a “guest” 


and could not recover on “ordinary negli- 


’Cases holding that prearrangement to share 
expenses (such as gas and oil) makes the occu- 
pant a ‘‘passenger for hire’’ and not a guest: 
Potter v. Juarez, 189 Wash. 476, 66 Pac. (2d) 
20 (1937); Teders v. Rathermel, 205 Minn, 470, 
26 N. W. 353 (1939); Pence v. Berry, 15 Auto- 
mobile Cases 79, 13 Wash. (2d) 564, 125 Pac. 
(2d) 645 (1942); McMahan v. Dekraay, 22 Auto- 
mobile Cases 141, 70 S. D. 180, 16 N. W. (2d) 
88 (1944); Kerstetter v. Elfman, 327 Pa. 17, 
192 Atl. 663 (1937); Smith v. Clute, cited at foot- 
note 1; Hasbrook v. Wengate, 32 Automobile 
Cases 201, 152 Ohio St. 50, 87 N. E. (2d) 87 
(1949); Fortuna v. Sangster, 24 Automobile 
Cases 377, 296 N. Y. 923, 73 N. E. (2d) 40 (1947). 
*Cases holding the test to be whether or not 
the obligation to pay for transportation or part 
of expenses is one that can be enforced in a 
court of law: Kerstetter v. Elfman, cited at 
footnote 3; Smith v. Lafor, 137 Ore. 230, 2 Pac. 
(2d) 18 (1931); Hasbrook v. Wengate, cited at 
footnote 3; Hale v. Hale, 10 Automobile Cases 
442, 219 N. C. 191, 13 S. E. (2d) 721; Bushouse 
vX. Brom, 11 Automobile Cases 414, 297 Mich. 
616, 298 N. W. 303; Coerver v. Haab, 23 Auto- 
mobile Cases 671, 23 Wash. (2d) 481, 161 Pac. 
(2d) 194. 
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gence.” In that case the California court 
clearly draws a distinction between one 
class of cases where the driver and rider 
x0 on a mutual pleasure trip and the gas 
and oil purchased by the rider is merely 
a contribution, and the other class of cases 
where the driver is on his own business or 
making a trip he would make irrespective of 
the rider’s presence, and where any ex- 
penses paid by the rider reduces the driver’s 
financial burden and therefore amounts to 
a material benefit to him. 


There are a number of cases holding that 
the sharing of expenses, especially by the 
purchase of gas and oil, does not make the 
rider a “passenger for hire” instead of a 
“suest.” > 


After reading many of those cases, how- 
ever, it becomes apparent that one particular 
circumstance distinguishes them from the 
cases holding to the contrary. It will be 
observed that in all of the California cases, 
in fact, in practically every case in any 
jurisdiction holding that payment of gas 
and oil or the sharing of trip expenses does 
not remove a rider from the status of a 
“guest” is a case in which the purchase of 
gas and oil or the payment of other ex- 
penses was a mere gratuity as one of the 
amenities of companionship. In some of the 
decisions, the courts have pointed out this 
distinction, as in the case of Kerstetter v. 
Elfman, 192 Atl. 663, where a Pennsylvania 
court construed the Delaware guest statute. 
Mr. Justice Stern, speaking for the court, 
said as follows: 

“A distinction must also be carefully 
made between cases involving an enforceable 


> Cases holding that the sharing of expenses 
(such as purchase of gas and oil) does not make 
a rider a ‘‘passenger for hire’’ instead of a 
‘“‘guest’’: Rogers v. Vreeland, 60 Pac. (2d) 585 
(Cal.); McCann v. Hoffman, cited at footnote 1: 
Stephen v. Spaulding, 3 Automobile Cases 802, 
89 Pac. (2d) 683 (Cal.); Albert McGann Secu- 
rities Company v, Coen, 17 Automobile Cases 
1030, 48 N. E, (2d) 58 (Ind.); Scholz v. Leuer, 
10 Automobile Cases 378, 7 Wash. (2d) 76, 109 
Pac. (2d) 294; Voelkl v. Latin, 16 N. E. (2d) 
519 (Ohio); Duncan v. Hutchinson, 13 Auto- 
mobile Cases 721, 39 N. E. (2d) 140 (Ohio); 
Barnard v. Heather, 2 Automobile Cases 51, 
282 N. W. 534 (Neb.); McCornack v. Pickerell, 
2 Automobile Cases 660, 283 N. W. 899 (Iowa): 
McDougald v. Couey, 14 Automobile Cases 302, 
9 So. (2d) 187 (Fla.); Chaplowe v. Powsner, 175 
Atl. 470 (Conn.); Hale v. Hale, cited at foot- 
note 4; Brody v. Harris, 19 Automobile Cases 
1189, 13 N. W. (2d) 273 (Mich.); Carboneau v. 
Peterson, 6 Automobile Cases 24, 95 Pac. (2d) 
1043 (Wash.); Fuller v. Tucker, 8 Automobile 
Cases 275, 103 Pac. (2d) 1086 (Wash.); Kuser 
v. Barengo, 1 Automobile Cases (2d) 926, 254 
Pac. (2d) 447 (Nev., 1953). 
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agreement to share the expenses of an auto- 
mobile trip and those in which there is 
merely a voluntary payment of expenses 
or part of them, by a rider, not in liquida- 
tion of a contractual liability assumed by 
him, but to return the favors of a host as a 
matter of social amenity and companionship, 
as for illustration, by paying for a meal, 
buying gas or helping to provide food or 
The authorities holding that the 
sharing of expenses by those in an automo- 
bile does not take them out of the class of 
gratuitous guests and deprive the owner 
and operator of the car the protection 
afforded by the statute, will be found, on 
analysis, to be cases where there was no 
pre-existing agreement between the parties. 

On the other hand, where there is 
such an understanding or contract whether 
express or reasonably to be inferred, the 
authorities the effect that a rider 
is thereby remanded from the class of non- 
paying guest.” (Italics supplied.) 


cigars. 


are to 


From the maze of cases upon this point, 


there seems to be certain conclusions we 
can draw. They are as follows: 
(1) If there was a prearrangement, a 


definite agreement that the rider would pay 
part of the trip expenses such as gas and 
oil, then the rider was not a “guest.” Right 
from the beginning he a “passenger 
for hire’ and can recover on ordinary 
negligence. 


Vas 


(2) One of the tests frequently applied 
by the courts is whether or not the obliga- 
tion of the rider to pay was one that could 
be enforced in a court of law. In other 
words, was the understanding or agreement 
so definite and binding that if the rider later 
failed to pay, the operator could bring an 
action at law to recover the amount agreed 
upon, or a reasonable amount. 

(3) If there was no prearrangement and 
the rider voluntarily paid some of the trip 
expenses such as buying some of the gas 
and oil, his act is merely a “gratuity,” one 
of the amenities of companionship of the 
host and guest who, in most cases, were 
on a pleasure trip for mutual enjoyment. 
The “guest” who voluntarily contributes to 
the expenses continues to be a guest, and 
cannot recover on ordinary negligence. 
will illustrate the 


Concrete examples 


difference: 

Illustrating (1) and (2) above—Let us 
suppose Mr. Jones is about to make a trip 
from Milwaukee to Chicago, a business 
trip. Mr. Brown must also go to Chicago 
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for some purpose. They decide to go to- 
gether in Jones’ car. Before the trip begins 
they agree that Brown will pay one half the 
gas and oil expenses of the car. If Brown 
failed to pay his share, Jones could collect 
it in a court of law. Brown is a passenger 
for hire, and the guest law does not bar 
him from suing Jones for ordinary or simple 
negligence in the operation of the car. 





Illustrating (3) above.—Let us suppose 
Mr. Jones is about to make a trip to 
Chicago. He says to his friend, Mr. Brown, 
“How would you like to ride to Chicag 
and with me?” Brown 
“invited guest.” At some town on the way 
to Chicago, Jones drives up to a gas pump 
and fills his tank. Brown pulls out his 
wallet, saying “Here, let me get this one,” 
and pays for the gas. This was not “pay- 
ment” or “compensation” for the ride. It 
was merely one of the amenities of com- 
panionship. Brown was a guest when the 
trip began, and he is still a guest who is 
barred by the guest law from recovering 
a judgment against Jones on 
negligence. 


back becomes at 


ordinary 


Judge or Jury 

Who decides whether the plaintiff was a 
guest? The status of a “guest” is a legal 
status and therefore, at first blush, it may 
appear to be a “question of law” as t 
not a person in a given case 
was a “guest” within the contemplation 
of the guest statute. On the 
the status of a guest is determined solely 
from the factual situation existing at the 
time of the accident and therefore, fron 


whether or 


other hand 


all practical aspects, it is a “question ol 
fact.” There is some conflict in the law, 
but it the best 
hold that the question of whether or not 


the plaintiff was a guest in any given cast 


seems that reasoned cases 


is a question of fact to be decided by the 
jury, upon receiving proper instructions 
from the judge. A brief statement of the 
point is found in the Washington case ol 
Parrish v. Ash, 31 AutoMopiLe Cases 477 
32 Wash. (2d) 637, 203 Pac. (2d) 330 
(1949), where Mr. Justice Steinert, speak- 
ing for the court, said as follows: 

“It is for the jury to determine from the 
evidence and upon the proper instructions 
by the Court, whether an amount paid, al 
article of property furnished, or a_ thing 
done, was intended by the parties concerned 
as compensation for the transportation 0 
a person by automobile, or whether on the 
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contrary the consideration or benefit was 
proffered and accepted merely as a gratuity 
or expression of appreciation for the favor 
extended.” 

All of the cases I have been able to find 
upon this point are in accord with the rule 
that if there is a conflict in the evidence 
as to the facts which will determine whether 
the plaintiff was a guest or not, then it is 
a question of fact to be decided by the jury.‘ 

The have frequently applied the 
well-established rule that “if reasonable 
men might differ on the facts, the issue 
must be presented to the jury.” 
where the 
conflict or dispute as to 
then whether or not 
under those undisputed facts the plaintiff 
“ouest” in contemplation of the 
guest statute becomes “a question of law” 
to be decided by the judge. 

So far I have covered what I consider 
the most difficult problem in any guest 
case: the question of whether or not the 
plaintiff was a guest, that is, the question 
of whether the guest statute applies to the 
case and limits the plaintiff's right to re- 
cover only if he can establish one of the 


courts 


In a evidence is clear 
and there is 


what the facts are, 


case 
no 


Was a 


situations under which the guest statute 
allows him to recover. 
I have devoted far too much time and 


space to this particular problem and per- 
haps should end here, but any talk on the 
guest law would be far too incomplete with- 
out briefly mentioning some of the major 
that confront us after we have 
definitely determined that the plaintiff was 
a guest and the guest statute applies in 
our 


problems 


case. 


The Excepting Situations 


As I mentioned in the beginning, statutes 
which flatly provide that a guest could not sue 
at all and completely wiped out his cause 
of action for damages were held uncon- 
stitutional. 
Court of 


On the other hand, our Supreme 
the United States has held that 
a guest statute which merely eliminates a 





guest’s cause of action on simple or ordi- 
nary negligence and leaves him the right 


to recover in extreme cases, is a proper 
exercise of the state’s police power and 
such statutes are therefore constitutional. 


Also, as stated briefly in the beginning, 
most of the have inserted in their 
guest statutes certain exceptions which allow 
to recover if he can establish that 
conditions For example, 
many statutes provide that a guest can recover 
if he can establish any one of the following 
situations: 


states 


a guest 


certain existed. 


(1) that the driver was intoxicated. 

(2) that the driver was guilty of willful 
misconduct or intentional wrong. 

(3) that the driver was guilty of “gross 
negligence.” 

Defense counsel does not have much to 
fear from the first one, intoxication of the 
driver. Usually the facts and circumstances 
are such that when the plaintiff got into 
the car he knew or should have known 
that the driver was drunk, and so he as- 
sumed the risk and cannot recover. Usually 
the two had been drinking together. As 
far as I have been able to discover there 
are very few, if any, cases where a plain- 
tiff guest recovered a judgment solely on 
the ground that the defendant was intoxicated. 

We have very little troubie with the 
second back door—that the driver was 
guilty of willful misconduct or intentional 
wrong. That is a very difficult ground for 
a plaintiff to prove, and is seldom under- 
taken. There only a cases in 
which a plaintiff has recovered on willful 
or wanton misconduct.’ 

The 
is the one that gives defense counsels all 
the trouble. It is the peg upon which 
plaintiffs’ counsels hang their hats when 
they go into court representing a guest. 


are few 


third back door, gross negligence, 


It seems that nearly all textwriters and 
nearly all court decisions are quite well in 
accord when abstract defini- 
It is so simple. 
“Simple or 


it comes to 
tions of “gross negligence.” 
Negligence is f 


want of care. 





®*Cases holding that the issue of whether the 
Plaintiff was a “guest” is a question of fact 
to be decided by the jury: Parrish v. Ash, 
cited at footnote 2; Huebotter v. Fallett, 
23 Automobile Cases 741, 27 Cal. (2d) 765, 161 
Pac. (2d) 481 (1945); Humphreys v. San Fran- 
cisco Area Council, Boy Scouts of America, 18 
Automobile Cases 688, 22 Cal. (2d) 436, 139 Pac. 
(2d) 941 (1943); Darling v. Dreamland Bedding 
é Upholstering Company, 11 Automobile Cases 
7%, 44 Cal. App. (2d) 253, 112 Pac. (2d) 338 
(1941); Carey v. City of OVOakland, cited at 
footnote 2; Whitechat v. Guyette, 13 Auto- 
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mobile Cases 831, 19 Cal. (2d) 428, 122 Pac. 
(2d) 47 (1942): Kruy v. Smith, 108 Conn. 628, 
144 Atl. 304 (1929); Scabados v. Chatlos, 199 
Conn, 337, 177 Atl. 719 (1935) ; Knutson v. Lurie, 
217 Iowa 192, 251 N. W. 147 (1933); Clodfelter 
v. Wells, 212 N. C. 823, 195 S. E. 11. 

7 Cases holding the defendant was guilty of 


willful or wanton misconduct: Olson v. Gay, 
135 Cal. App. 726, 27 Pac. (2d) 922 (1933); 


Candini v. Hiatt, 9 Cal. App. (2d) 679, 50 Pac. 
(2d) 843 (1935); Kirsch v. Harker, 89 N. E. (2d) 
924 (Ind.). 
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is failure to take the 


ordinary negligence” 
amount of care that a reasonable prudent 
man would take under all the existing cir- 


cumstances. “Gross negligence” is the 
failure to take even a slight amount of care. 


It is a reckless disregard of consequences. 


Courts define it properly and then fail to 
apply the definition correctly to the facts. 
Consideration of many cases where gross 
negligence is discussed will disclose that 
many lawyers and judges have been some- 
what confused on this subject. Many have 
erroneously concluded that 
been guilty of “gross negligence” wherever 
a bad accident has occurred. They have 
associated “gross negligence” with exten- 
Sive injury or great disaster. They have 
looked at the result instead of the cause. 


someone has 


It is the cause of the accident which de- 
termines whether or not a driver was guilty 
of exercising such a slight amount of care 
that his acts or omissions constituted “gross 
negligence.” For example, a driver who 
hits an unlighted truck stalled on the high- 
way on a dark and stormy night and kills 
three people may have been driving a little 


too fast and therefore failed to use as 
much care as the ordinary prudent man 
would use under the circumstances, and 
thus he would be guilty of “simple or 
ordinary negligence.” On the other hand, 
if the same driver came along the same 
road in broad daylight when the same 


stalled truck was clearly visible for a mile 
and ran into it, even if no one was injured, 
or someone in the car received no more 

§ Cases holding that certain acts or omissions 
do constitute “‘gross negligence”’: Fenstermacher 
v. Johnson, 138 Cal. App. 691, 32 Pac. (2d) 
1106 (1934); Anderson v. Ott, 127 Cal. App. 122, 
15 Pac. (2d) 526 (1932); Bettencourt v. Oliveria, 
3 Cal. App. (2d) 325, 39 Pac. (2d) 243 (1934); 
Binford v. Purcell, 2 Cal. App. (2d) 87, 37 Pac. 
(2d) 732 (1934); Castro v. Singh, 131 Cal. App. 


106, 21 Pac. (2d) 169 (1933); Dahl v. Spotts, 
128 Cal. App. 629, 16 Pac. (2d) 774 (1932); 


McKinley v. Dalton, 128 Cal. App. 298, 17 Pac. 
(2d) 160 (1932); Meighan v. Baker, 119 Cal. 
App. 582, 6 Pac. (2d) 1015 (1932); Nelson v. 
Westergaard, 130 Cal. App. 79, 19 Pac. (2d) 
867 (1933); Smith v. Wagner, 137 Cal. App. 556, 


30 Pac. (2d) 1020 (1934); Goodwin v. Goodwin, 
138 Cal. App. 695, 43 Pac. (2d) 332 (1935); 
Hagen v. Metzger, 130 Cal. App. 497, 20 Pac. 
(2d) 117 (1933); Tayler v. Cockrell, 116 Cal. 
App. 596, 3 Pac. (2d) 16 (1931); Gardiner v. 
Hogue, 131 Cal. App. 72, 20 Pac. (2d) 957 
(1933); Nangle v. Northern Pacific Railway 


Company, 96 Mont. 512, 32 Pac. (2d) 11 (1934); 
Morris v. Erskine, 124 Neb. 754, 248 N. W. 96 
(1933); Sterns v. Hellerich, 130 Neb. 251, 264 
N. W. 677 (1936); Swengil v. Morten, 125 Neb. 
745, 252 N. W. 207 (1935); Dressereau v. Walker, 
105 Vt. 99, 163 Atl. 632 (1933); Sorrell v. White, 
103 Vt. 277, 153 Atl. 359 (1931): Monner v. 


Starker, 147 Ore. 118, 31 Pac. (2d) 1109 (1934); 
590 


than a- broken nose, the driver woud be 
guilty “gross negligence’ because he 
failed to exercise even a slight amount of 
care. : 


of 


The failure of lawyers and judges t 
clearly look at the cause of the accident 
instead of the result has produced “many 
conflicting as to the specific: facts 
which have been held to be “gross :negli- 
gence.” The situation became so confused 
in California that finally the California 
legislature amended the guest statute by 
eliminating gross negligence as one-:of the 
grounds upon which a guest can recover. 


cases 


There are many cases holding tl:at cer- 
tain acts or omissions constitute 
negligence.” * There are many other cases 
holding that the same or similar acts or 
omissions are not “gross negligence.” * 


“gross 


I should mention in passing that the 
guest statutes in some states do uot call 
this exception “gross negligence.” Some 
states, such as Connecticut, have termed 


it “heedless and reckless disregar:l of the 
rights of others.” Other states, 
Kansas, used the words and 
wanton negligence.” A study of the cases 
in those states, however, will disclose that 
the lawmakers probably had in mind what 
is commonly called “gross negligeiice,” and 
the courts of those states have generally 
interpreted the words as such, following the 
old saying “that a rose by any other name 
will smell as sweet.” 

It is 
have used 


such as 
have 


gross 


true that most of the states 


the words “gross negligence” 


also 


Younger v. Gallagher, 145 Ore. 63, 26 Pac. (2d) 
783 (1933). 

® Cases holding that certain acts or omissions 
do not constitute “gross negligence’: Abbott 
v. Cavalli, 114 Cal. App. 379, 300 Pac. 67 (1931); 
Binns v. Standen, 118 Cal. App. 625. 5 Pace. 
(2d) 637 (1931): Cooper v. Kellogg, 2 Cal. (2d) 
504, 42 Pac. (2d) 59 (1935); Simpson v. Stein- 
hoff, 131 Cal. App. 660, 21 Pac. (2d) 960 (1933); 
Aduddell v. Brighton, 114 Kan. 617, 42 Pace. 


(2d) 555 (1935); Anderson v. Anderson, 142 
Kan. 463, 50 Pac. (2d) 995 (1935); Hwing v 


Edwards, 140 Kan. 325, 36 Pac. (2d) 1021 (1934); 
Sayre v. Malcom, 139 Kan. 378, 31 Pac. (2d) 8 


(1934); Stout v. Gallemore, 138 Kan. 385, 26 
Pac. (2d) 573 (1933); Belik v. Warsacki, 126 
Neb. 560, 253 N. W. 689 (1934): Thurston v. 


Carrigan, 127 Neb. 625, 256 N. W. 39 (1934); 
Posey v. Krogh, 65 N. D. 490, 259 N. W. 757 
(1934); Rauch v. Stecklein, 142 Ore. 286, 20 
Pac. (2d) 387 (1933); Storla v. Spokane, Port- 
land é& Seattle Transportation Company, 136 
Ore, 315, 297 Pac. 367, reh’g den. 298 Pac. 1065 
(1933); Anderson v. Olson, 106 Vt. 70, 169 Atl. 
781 (1934); Franzoni v. Ravenna, 105 Vt. 64, 163 
Atl. 564 (1933); Hunter v. Preston, 105 Vt. 327, 
166 Atl. 17 (1934); L’Ecuyer v. Farnsworth, 106 
Vt. 180, 170 Atl. 677 (1934); Shaw v. Moore, 
104 Vt. 529, 162 Atl. 373 (1932). 
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and, therefore, I have limited this discus- 
that particular exception in the 
guest law. 


sion to 


In any guest case, usually, the point of 
greatest uncertainty and the greatest gamble 
to the lawyers on both sides is the ques- 
whether or not the acts or omis- 
sions of the defendant constitute some 
exception, such as “gross negligence,” which 
will allow the plaintiff to recover even if 
he is a “guest.” 


tion of 


Gross Negligence— 
Question of Law or Fact? 


Again, who shall decide this question of 
whether or not the acts or omissions of the 
defendant constitute “gross negligence” ? 

The weight of authority seems to be that 
it is generally a question of fact to be de- 
cided by the jury. Now and then, there 
may be a rare case where there is absolutely 
no conflict in the evidence—a case where 
the facts contended by the plaintiff are all 
admitted by the defense and there can be 
only one inference from those facts. In 
such a very rare case, it may be the duty 
of the judge to decide as a matter of law 
whether or not the defendant was guilty 
of “gross negligence.” In the great majority 
of cases, however, there is conflicting evi- 
dence or conflicting contentions by the 
parties, and in all such cases it becomes an 
issue of fact to be decided by the jury upon 
proper instruction from the judge. 

One of the clearest and most concise 
judicial enunciations of the law upon this 
point is found in the Oregon case of 
Herzog v. Mittleman, 155 Ore. 624, 65 Pac. 
(2d) 384. In that case, Mr. Justice Camp- 
bell stated as follows: 

“It was not error for the court to refuse 
to direct a verdict in favor of the defend- 
ant. As to what constitutes gross negligence 
will depend upon the facts and circum- 








stances of each individual case. The court 
could not say as a matter of law that the 
negligence alleged, and which there was 
evidence tending to sustain, was not gross 
negligence. Where reasonable minds might 
differ as to what degree of negligence was 
established by the testimony, if ts always 
a question of fact for the jury and not one 
of law for the court. 

“If the facts admitted and reason- 
able men would draw the same inference 
from those facts, generally the question for 
decision becomes one of law for the court 
to decide; but where the facts are in dis- 
pute, or where reasonable men would draw 
different inferences from admitted facts, the 
question is one of fact for the jury and not 
one of law for the court. * (Ttahes 
supplied.) 


are 


There seems to be very little, if any, con- 
flict of authority upon this point as the 
courts in almost every state have followed 
the rule that if the minds of reasonable men 
might differ, then the question to be decided 
is one of fact for the jury. There are a 
number of cases so holding.” 


Conclusion 


In regard to the “guest law,” there are 
many conflicting cases and many angles of 
distinction and refinement which I have not 
mentioned. In a presentation of this kind, 
it is always advisable to speak in general 
terms and leave the refined angles for 
deeper study. 

I have endeavored to give you only a 
general outline of the guest law. I have 
mentioned only the points and questions 
that most frequently arise to plague the 
trial lawyer. I have also given you only 
a few of the cases on each point mentioned. 
Therefore, this cannot be used as a text 
upon the subject. At best, it is only an 
introduction to the general scope of the 


guest law. [The End] 


“All confidence was banished from the forum not by the stroke 
of any new calamity, but by the general suspicion entertained 
of the courts of justice, and by the disorder into which they 
had fallen, and by the constant reversal of previous decisions.” 
— Cicero, regarding the disintegration of the Roman republic. 


” Cases holding that the question of whether 


or not the defendant was guilty of ‘‘gross 
negligence’ is an issue of fact to be decided 
Herzog v. Mittleman, 155 Ore. 
(2d) 384; Goodwin v. Goodwin, 


by the jury: 
624, 65 


Pac. 
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cited at footnote 8; Krause v. Rarity, 210 Cal. 
644, 293 Pac. 62 (1930); Robinet v. Hawk, 200 
Cal. 265, 252 Pac. 1045 (1927): Gardiner v. 
Hogue, cited at footnote 8; Meighan v. Baker, 
cited at footnote 8. x 
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Tactics in Appellate Briefs 


By JOHN ALAN APPLEMAN, Attorney, Urbana, Illinois 


Mr. Appleman is the author of Success- 
ful Appellate Techniques, published by 
The Bobbs-Merrill Company, Inc., of 
Indianapolis, and copyrighted 1953 by 
Bobbs-Merrill. Much of the material 
in this article was taken from the au- 
thor’s book by courtesy of the publisher. 
Among Mr. Appleman’s other books are 
the following: Successful Jury Trials, 
Preparing and Trying Cases in Illinois 
and Insurance Law and Practice. 





F there are any general rules which 

would serve as a general rule to the 
attorney having his first case upon review, 
they would, I am sure, be the following: 
(1) be brief; (2) be specific; (3) be courte- 
ous; (4) be persuasive. Other matters are 
important also and worthy of consideration, 
but these four rules are indispensable land- 
marks, 


It is a truism that two men cannot write 
a single brief. It must be considered and 
integrated as a unit. There may be two or 
12 counsel upon a single case, but they 
cannot divide the responsibilities with each 
writing a separate portion and combining 
them for printing as many lawyers attempt 
to do. No such attorney then has a com- 
plete grasp of the entire effort. The con- 
tents and styles are frequently inconsistent, 
and the brief is always shapeless and 
sprawling. It is not the best possible work. 


One attorney must demand and receive 
full responsibility for the brief. His must 
be the approach adopted. His must be the 
hand which shapes the result. A_ brief 
should be a work of art simple to the point 
of concealing art—but conceived, directed 
and polished by a single artist. Can one 
conceive of a single landscape painted with 
the brushes of many masters? With their 
varying approaches, points of view and 
techniques the resulting canvas would be 
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disclaimed by the merest art student. And 
most attorneys, even those appearing in 
higher courts, are scarcely “artists” in their 
profession. 

If there are co-counsel, they still may 
examine the brief prior to printing. Their 
comments, suggestions and criticisms may 
be of help to the one who labored. He 
should be patient of such comments and 
recall that like reactions may occur to the 
judge of the reviewing court, and in an 
even less favorable vein, since he is not 
a protagonist. But if a conflict in views 
develops, the one who has assumed the 
responsibility must retain it even to the 
point of overruling the family attorney. 
The expert cannot guarantee success, of 
course. He can almost assuredly guarantee 
failure if ill-advised views are followed. 
He has no right to jeopardize the client's 
cause nor his own reputation by deferring, 
through courtesy or otherwise, to bad 
judgment. 

The situation will frequently arise where 
one is called into a case to be reviewed 
following its trial by another attorney. He 
labors, therefore, under a double handicap. 
First, he is concluded by the record estab- 
lished by such counsel—his theories, plead- 
ings and failure to object properly or to 
make required motions. In short, he is 
called upon to shape the roof of a house 
which another has erected. Second, an at- 
torney must know the case so well and 
intimately that it is part of him. This is 
difficult to do with another’s case where 
one has not seen the witnesses, heard the 
evidence or shared in the heat of battle. 
Yet he is no more handicapped than are 
the reviewing judges to whom it is also an 
alien matter. In that respect he has the 
advantage of viewing the case with dis- 
passion, and gleaning that which is worth- 
while from the cold language of the record 
by which the higher court will also be 
restricted. 


I L J— September, 1954 
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But the reviewing attorney must become 
thoroughly cognizant of every matter in 
the record. He cannot fumble in his briefs. 
He cannot equivocate upon oral argument. 
He must know everything which is in the 
record, whether favorable or adverse. He 
must be in a position to admit freely that 
which is adverse but immaterial. He must 
be in a position to select that which consti- 
tutes the meat of the appeal, to form con- 
clusions as to the direction of attack or 
defense, and to crystallize a point of view 
which is logical, understandable and appeal- 
ing. These things he cannot do by a cur- 
sory examination of any transcript. 


Legal Research 


Patience marks the appellate lawyer, 
even as it does the trial court advocate. 
He must study the law exhaustively, not 
only to determine that which is favorable 
and that which is adverse, but to determine 
the reasons which underlie the doctrines 
which he will urge. My conception of legal 
research differs from that of many lawyers. 
It does not consist, I feel, of assembling a 
vast body of quotable precedents, but the 
selection of worth-while authority which 
supports the logic or justice of a position 
urged. Perhaps this sounds confusing. If 
so, let me make it clear. 


Every doctrine in law stems from a 
fundamental root or underlying principle. 
Frequently, loose thinking or tangential 
reasoning incubated by resort to precedent 
cited without study has produced some 
fabulous offshoots from the original root. 
Therefore, I recommend in all cases that 
one study not only the most recent cases, 
but that he see what leading cases that 
court relies upon and go to those older 
cases and trace the doctrine down through 
the English common law, if necessary, or 
even to the Roman law. It clarifies one’s 
own thinking. It does not require a vast 
body of precedents for citation to the re- 
viewing court. However, a tracing of the 
historical development showing where the 
tangent abruptly developed, and how a rule 
grounded in logic suddenly became illogi- 
cal, will frequently result in bringing the 
court back to a re-establishment of the 
original doctrine. 


For another reason I like to go back 
to very old cases. Whenever the construc- 
tion of a statute or a question of consti- 
tutionality is involved, I find it most helpful 
to search the ancient and scholarly legal 
digests for that state. and to trace down 


Federation of Insurance Counsel Convention 


the first three decisions which dealt with 
the provision at issue. Those judges, faced 
with a question of first impression, were 
forced to reason out the fundamental mean- 
ings of that law. Such reasoning frequently 
is most helpful to the appellate lawyer. 


But I do not believe in limiting research 
wholly to the old cases. I want to know 
what are the most recent authorities in the 
field, including the very latest decisions in 
the advance sheets. One may construct a 
beautiful house of cards, only to have it 
demolished by the court’s latest pronounce- 
ment. 

In this study of the law, it is a great 
mistake to search only for that which is 
favorable. One should search out adverse 
authorities as well. Then he must compare 
the facts of favorable cases with those of 
unfavorable ones and see what constitutes 
the line of demarcation. Until he finds the 
dividing line and realizes what makes a 
case fall upon one side or the other, the 
appellate attorney cannot possibly adopt a 
successful theory of the case. He cannot 
create a logical line of approach. Nor is 
he in any position to rebut his adversary 
until he can understand the reason under- 
lying the opposing authorities. And he need 
not think wishfully that his opponent will 
find no such cases. He must anticipate the 
most able opposition. Even if his opponent 
is befuddled, the court may not be. 


This exhaustive study is necessary for 
even a most basic comprehension of the 
law. Most attorneys read words—they do 
not read the history of our civilization as 
written in the pages of those decisions. 
Frequently they do not even check the 
statutes to see what changes have occurred 
therein which might account for a changing 
attitude of the courts, nor do they check 
the procedures to see how a new and 
apparently inconsistent line of authority 
developed. 


As a brief example of such a situation, 
Illinois jury instructions which refer to the 
issues made by the pleadings are now held 
erroneous, unless an instruction is given 
expressly defining the issues. Many attor- 
neys have been deluded into a contrary 
belief by old cases which held reference 
to the pleadings unobjectionable. But a 
study of courtroom procedure at that period 
of judicial history discloses that the plead- 
ings were then sent to the jury room, along 
with exhibits and instructions, so that a 
reference to the pleadings created no con- 
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fusion. This custom having changed, the 
reason for the judicial rule altered and the 
permissible instructions are, accordingly, varied. 


Changing uses, social customs and eco- 
nomic conditions likewise create new judi- 
cial approaches. What was sound law to 
Charles Evans Hughes may appeal dif- 
ferently to Felix Frankfurter, with both of 
them acting in highest good faith. Like it 
or not, lawyers must realize that courts 
do not operate in a vacuum. Social think- 
ing definitely affects judicial results. If 
they expect to win litigation, lawyers must 
be aware of the social, economic and 
political consequences of their contentions. 
Blinding themselves to these factors neither 
demonstrates intelligence nor wins lawsuits. 


The element of predictability enters along 
this line of research and adoption of a 
theory of procedure. Seldom are courts in 
a fixed juridical channel. Usually the 
jurisprudence in any area is in a state of 
flux. I have often compared it to the swing 
of a pendulum. Usually it is either rising 
or falling. The last appropriate decision 
may not have gone far enough or it may 
have gone too far. Courts, like lawyers, 
have human frailties. Either they are too 
timid and approach the logical by little 
nibbles, or they overthrow an old principle 


with great abandon and then cautiously 


retreat. One must determine which way 
the pendulum is swinging, and help to 
move it in the right direction. 


Bearing these various elements in mind, 
including the purpose of research, I suggest 
finally that the appellate lawyer also read 
leading law review articles and textbooks 
bearing upon his subject. To my mind, this 
study should remain until near the last. 
It is too apt to formulate one’s own think- 
ing and to mold it irrevocably to the point 
where original thought is no longer pos- 
sible. This result I deem bad, particularly 
since some books and articles written today 
are ground out by the editorial staffs of 
some law publishers which are comprised 
of young lawyers who have lacked practical 
experience in the legal field in question. 
There are, of course, scholarly books— 
Scott’s Trusts and Trustees is one—and 
astute articles by experts in a given field, 
or even those written by nonspecialists 
who, nevertheless, are thoughtful attorneys 
aware of the importance of the problem. 
While one should not burden a court with 
a mass of such references, a single cogent 
article or a statement of a recognized au- 
thority will carry great weight. 
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Last, in the matter of research, is the 
statutory law. One must check carefully 
to be certain that no vital statutory refer- 
ence has been omitted. Frequently, a single 
statute which is directly in point will dis- 
pose of a dozen speculations. An attorney 
must learn how to use statutory indices, 
and to search every potential word-lead in 
order to find the available law. He must 
be able to trace the history of legislation 
in order to study the discussions and learn 
the purpose intended and the legislative 
desire. Then, he must search out the mean- 
ings of the words employed, through such 
works as Words and Phrases. He must 
fit himself to think as a lawyer, to reason 
as a man of wisdom, and to.express him- 
self so persuasively that men will listen to 
his words and be persuaded by them. 


Selecting Angle of Attack 
or Defense 


Lawyers tend to act too quickly and 
to think too little. It is necessary, before 
writing a brief, first to reason out fully the 
exact attack the appeal should take. Every 
appeal, or defense of an appeal, must re- 
volve around one key point—with possibly 
two or three important, but subordinate, 
secondary lines of attack or defense. [i 
one has reasoned through his case prior 
to the filing of suit in the lower court, 
these lines may have been crystallized 
except for such errors as may have oc- 
curred upon trial. Largely, however, one 
approaches an appeal with new eyes, and 
must gaze upon the problems as if he were 
a stranger interested in them only academi- 
cally. He must twist and turn each point 
so that its facets gleam in the light t 
catch any reflected flaw. He must meditate 
upon the case, seek out weaknesses and 
determine the path of approach. The ulti 
mate theory must be simple, logical, accu 
rate and appealing to one’s sense of equity 
Then he is ready to begin serious thinking 
about the drafting of the required documents 


But this does not mean gazing upon the 
main point with such fixation as to induce 
self-hypnosis. The research and muttering 
meditation one has done doubtless have 
raised many questions in his mind. One 
must use his ingenuity, imagination ané 
resourcefulness to be certain that he com- 
prehends every possible avenue of attack 
and reasons out the worthiness of ever) 
approach. For example, many statutes have 
been held valid against attack over periods 
of decades. Then, suddenly, a new line o 
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attack upon them is presented and inva- 
lidity is declared. 

For example, a few years ago in a case 
of first impression I raised two points upon 
appeal: (1) that the State of Illinois could 
not recover in a case because it had already 
been reimbursed; (2) that a statute which 
had many times been held valid had be- 
come unconstitutional by reason of certain 
amendments and changes in judicial con- 
struction. The court evaded the second 
question to hold with me on the first. An- 
ther attorney, a few months ago, having 
no other avenue for attack, limited himself 
fo an attack upon constitutionality and 
succeeded by a five-to-two decision. 


Once one has determined his procedure, 
from that moment on he cannot equivocate. 
dlea tacta est. He must isolate the impor- 
tant point. He must make it crystal clear. 
He must refuse to be led off upon tangents 
ad not permit a court to be so misled. 


Weeding Out the Immaterial 


But one must not employ any self- 
delusion in determining what constitutes 
the controlling issue. He must face the 
weaknesses of his case squarely. Few cases 
presented to a trial court are perfect. As a 
general rule, they do not improve in a 
higher court. The adversary’s case may 
have weaknesses also, but one seldom gains 
avictory merely by punching holes in the 
case of the opposition. The appellate attor- 
ney will, at least 85 per cent of the time, 
win upon the strength of his case rather 
than upon the weakness of the opposing 
case. Therefore, it is better not to be un- 
duly alarmed over the fragmentary weak- 
nesses which may exist or to try to hide 
them. Their uprooting by the opponent 
will magnify their size and betray your 
alarm. It is far better to expose the weak- 
nesses casually and candidly—then point 
out how they are met, either factually or 
as a matter of law, and demonstrate their 
inconsequence in view of the bulwark of 
the case. 


For the same reason, one must be will- 
ing to slough off petty or immaterial differ- 
ences, to concede the unimportant and to 
Waive the trivial. One who speaks at length 
about 20 minor errors which would not 
be of reversible character takes the sharp 
focus of attention away from a matter of 
major concern. A single fatal error is all 
that is required. One who uses either a 
‘shotgun attack or defense is felt to be act- 
ing in desperation, or else to be beclouded 
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in his approach—if indeed, the judges do 
not regard him as pettifogging. Therefore, 
the immaterial error made by one’s oppo- 
nent in stating facts and the inconsequential 
mistake of a court (a minor deviation 
upon a tangential issue) should be waved 
aside and, if possible, with magnanimity 
which is observable. Of course, one must 
be careful never to waive any matter nor 
to stipulate as to any fact which is so 
crucial to his case as to require his defeat. 

Pursuing a similar line of reasoning, one 
must recognize that justice could lie with 
the cause of his adversary, were certain 
material facts slightly different. One who 
is incapable of appreciating the position of 
his opponent is a dullard. Mere stubborn- 
ness will not persuade courts of review, 
nor will dogged reiteration of a hornbook 
principle necessarily convince judges that 
an applicable situation is presented in the 
instant case. 


out, one must 


line of 


As previously pointed 
recognize where the demarcation 
which separates a case upon one 
side of a proposition from one reaching a 
contrary result. He must select out and 
point up the material facts which cause his 
case to fall upon the desired side. He must 
be prepared to concede graciously that the 
general principle for which his opponent 
contends is a proper one and, if only these 
particular facts were different, he would be 
in accord with his opponent’s views. But, 
because of these certain facts (spot-lighting 
them), the case is brought within some 
doctrine which directs a contrary result. 


arises 


lawyers, are by nature 
argumentative. They are repelled by flat 
and obstinate contentions. Subconsciously, 
they begin to find for themselves the flaws 
in such reasoning and to dig out the limi- 
tations of such doctrines. But a logical and 
precise exposition which recognizes the 
limitations of the applicable doctrines and 
focuses attention upon the controlling facts 
is appealing to the judges. They follow the 
reasoning of such an attorney with interest. 
They are persuaded that he is a lawyer of 
discernment, and are usually convinced that 
he is right—which he will be, unless his 
analysis is a purely specious one. 


Judges, being 


As a result of his preliminary analysis 
and the more final approach the attorney 
has weeded out worthless contentions from 
his brief. He will not advance something 
which the court has no authority to decide. 
For example, he will not urge a question 
which has not been preserved properly for 
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review. Where the authority of an inter- 
mediate court is limited so that it cannot 
pass upon constitutional issues or freehold 
questions, he will not waste its time by 
discussing those issues. In the Supreme 
Court of the United States, where the 
review is limited to questions of law, he 
will not argue that the court of appeals 
was in error upon the facts, but will accept 
the facts as stated in its opinion as correct. 
By eliminating false issues, the attorney 
does three things: (1) He avoids wasting 
his own energies and those of the court 
upon false issues; (2) he brings into sharp 
focus the vital questions which the court 
has power to decide; (3) he avoids a “loss 
of face” in the eyes of the court by know- 
ing the extent of its jurisdiction. 

These are not trivial or unusual mistakes. 
Almost every advance sheet I pick up is 
replete with cases where attorneys have 
been guilty of such errors. It is as grave 
a mistake as if a physician opened an 
abdominal cavity to remove a pair of ton- 
sils. The lawyer who realizes he cannot 
file an injunction suit with a policy magis- 
trate should be equally familiar with the 
jurisdiction of his courts of review. No 
court wants to commit error, and a review- 
ing court would have little feeling of confid- 
dence in rendering a decision in favor of 
an attorney so little astute as to be unaware 
of the questions proper for that court’s 
consideration. 

One must approach the court with frank- 
ness, as well. If a case presents a question 
of first impression, say so candidly and 
say it immediately. Instead of reaching 
grotesquely for a wealth of attentuated au- 
thority and reasoning by ill-chosen analogy, 
inform the court in the inception that what- 
ever its ruling may be it is about to create 
new law in that jurisdiction. It will quicken 
the interest of the court. It will bring a 
certain excitement to those who have to 
paddle around with bare feet daily in the 
puddles of muddled precedent. 

Similarly, if it is absolutely essential to 
your success that a particular case be over- 
ruled, be candid in that regard as well. 
Nine times out of ten such drastic action 
will not be necessary. If it is vital, it is 
usually better to precede the request with 
an orderly development of the situation 
that leaves no alternative in logic and jus- 
tice but to grant the final request. Then, 
if the precedent is absolutely indistinguish- 
able, a court will respect the honesty of 
the lawyer who admits that fact and who 
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states bluntly that the case represents bad 
law. There are many poor decisions upon 
the books today. Courts do not hesitate to 


overthrow them, if necessary. However, I 
must confess that as many or more bad 
decisions are being rendered daily, and 
possibly we as lawyers are responsible for 
many of them. 


Human Aspects 
of Appellate Practice 


To my mind, the most important single 
aspect in successful appellate practice is 
what I would term the “human” aspect or 
approach to a case upon appeal. This may 
be a trifle difficult to explain, but I con- 
sider it of such great importance that I 
want to spend some time upon it. If there 
is any single “secret” of appellate practice, 
it lies in this factor. 

When I was younger and more scholarly, 
I wrote masterly appellate briefs and lost 
my cases. I exhausted the law and the 
judges. The briefs were lengthy, literate 
and cold. Then, suddenly, one day I made 
a great discovery which altered my entire 
approach to appellate practice. I discovered 
that judges were human beings. 


This is not intended to be a facetious 
statement. Those of us who practice law, 
and particularly younger lawyers, are too 
prone to regard appellate court judges as 
remote beings in some far-off firmament, 
unapproachable and distant—invested with 
different types of minds with a queer type 
of reasoning mechanism studded with scal- 
pel-like edges which automatically cuts out 
the meat of relevant decisions for use in 
an appropriate situation. Thus, we would 
pour in a volume of their raw meat—that 
is, stare decisis—and wait for the wheels 
to spin around and the knives to start cutting. 
To our disappointment, the diet was inadequate 
and the opinions seemed undernourished. 





Other lawyers besides myself have been 
guilty of this cardinal error. The case 
which glowed with life before a jury under- 
goes a strange mutation upon appeal and 
becomes as dry as Death Valley. Perhaps 
12 men and women upon a jury and 4 
trial judge saw it not as dry and uninterest- 
ing, but as a warmly human story, gripping 
in its interest. They saw a need for justice. 
They felt a “rightness” about it which made 
it, to them, more than merely an article 
of legal machinery. 

Then why approach the judges of higher 
courts differently? They are merely jurors 
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with legal training. They are merely your 
trial judges elevated to a higher court. 
They are still charged with the same pas- 
sions, sympathies, emotions and reactions 
which denote them as men. When they doff 
the judicial robes and sit in the bar at the 
country club or sit in the grandstand root- 
ing at a baseball game, no one looks askance 
at them as being strange or unusual. Being 
human beings and normal men, they must 
be approached the same as one would 
approach any other judge or juror from 
whom he is asking justice. 

I ask that the reader apply the principle 
I am about to expound with some season- 
ing of common sense, bearing in mind the 
formal restrictions of printed briefs. But, 
subject to that limitation, forget that you 
are talking to a court of estimable men of 
great stature. Think of them as a jury. 
Then bring to your presentation the same 
points of appeal, the same persuasion and 
the same heart-stirring factors that you 
would present to a jury. Nine times out 
of ten, legal factors being somewhat equal, 
if the jury would be persuaded the higher 
court will be as well. 

This is, perhaps, because both approaches 
rest upon the same fundamental 
principles of salesmanship. These princi- 
ples are simple. First, one must capture 
attention immediately. He must then kindle 
interest in Last, he must induce 
conviction. That is the art of persuasion, 
whether it be a jury or a higher court 
which is the audience. 


basic or 


his case. 


This means that the lawyer must inspire 
his audience with a powerful feeling of 
tightness or wrongness—either that his 
cause is eminently fair and that justice will 
permit only a result favorable to his client, 
or that there is something so wrong in his 
adversary’s position that a holding for his 
adversary would result in a flagrant mis- 
carriage of justice. All law is directed 
fundamentally toward the goal of achieving 
justice. If it does not, there is some short- 
coming resulting from the efforts of either 
those who have created the law or those 
who have construed it. In these days, with 
law and equity irretrievably intertwined and 
with citations available to support almost 
any conceivable side of a case, the opinion 
will almost invariably go to the one upon 
whose side justice seems to rest. 

Corollary to this, it should be recognized 
that judges are also motivated by fears. 
To achieve a successful result, one must 
prevent any of these fears from consciously 


Federation of Insurance Counsel Convention 





or unconsciously interfering with a favor- 
able decision. He should also, wherever 
possible, stimulate one or more of such 
fears into action against the result sought 
by his adversary. Since these elements are 
self-explanatory, I will not examine them 
in detail, but will merely list them: (1) the 
fear of working an injustice to a party to 
the case; (2) the fear of appearing absurd 
by misconstruing or misapplying the facts; 
(3) the fear of misunderstanding or mis- 
applying the law; (4) the fear of creating 
an absurd or embarrassing precedent; (5) 
the fear of untoward social or economic 
consequences. 


Preparing the Brief 


Bearing these general principles in mind, 
there is perhaps one word which signifies 
to me the most important attribute which 
an attorney must bring to his case. That 
word is “sincerity.” To induce conviction 
in others, one must himself be convinced. 
No contention will bear the close scrutiny 
of intelligent men which is not advanced 
with complete honesty. This does not mean 
that one should become so thoroughly the 
advocate that he unfair or dis- 
honest either in the discussion of facts or 
in his analysis of controlling law. To the 
contrary, it requires frankness with the 
court, an ability to recognize that which is 
unfavorable and honest reasons for believ- 
ing justice is with one’s cause despite such 
factors. I have seen honestly mistaken 
lawyers win cases upon appeal by the ardor 
of their conviction, but I do not personally 
recall ever having seen a successful appeal 
conducted by an attorney with tongue in 
cheek. 


becomes 


In this regard there are several common 
types of errors, at least one or more of 
which will occur in 75 per cent of briefs 
filed upon appeal, which, if not fatal to the 
chances of will at least diminish 
the possibilities of victory. They are as 
follows: 


success 


(1) Inaccuracy. 
include such 


In this category I would 
matters as an inaccurate or 
grossly biased statement of the facts in 
issue either which the court will discover 
for itself or which opposing counsel will 
seize upon with gusto, to the detriment 
of the guilty lawyer. Omission of vital 
data, misquotation of the evidence and 
distortion of occurrences in the proceedings 
must be so classified. Similarly, the cita- 
tion of cases for propositions which they 
will not support upon scrutiny, the quota- 
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tion of evidence or of the language of cases 
out of context and similar conduct must 
necessarily breed distrust of the attorney 
attempting to better his position through 
such perversions. 


(2) Exaggeration. This error is closely 
related to the first point, but is distinguish- 
able from it in that the conduct is a matter 
of degree, rather than of total ‘misrepre- 
sentation. It has long been evident that 
stage or cinema performers who underact 
walk off with the laurels in preference to 
the chronic ham. A customer instinctively 
distrusts the overeloquent salesman who 
puts on the pressure, and.tends to deal with 
the diffident salesman who knows the worth 
of his product but leaves some discretion 


as to purchasing with his customer. So it 
is with higher courts who are asked to 
“buy” upon the lawyer’s presentation. Un- 


warrantable exaggeration of either the facts 
or the law, the overcoloring of a situation 
presented, overemotionalism, hysteria, or 
screaming either at a lower court or at 
opposing counsel predispose the reviewing 
court toward one’s adversary. 

(3) Loss of personal or professional dig- 
nity. Above all, a lawyer, as an officer of 
the court, is supposed to be a gentleman. 
Gentlemen do not engage in verbal brawls 
more suited to alleys than to the rostrum 
of a court of last resort. If one’s adversary 
has grossly misrepresented the facts, a 
proper showing of the facts will confound 
him. It adds nothing to characterize him 
as a perjurer or trickster. The higher court 
will draw its own conclusions. Nor does a 
bitter attack upon a trial judge, who is 
helpless to defend himself against such 
attack, advance one’s cause. It will create 
only sympathy in the hearts of his brethren 
upon the appellate tribunal. Even if a brief 
is not stricken for libelous, scurrilous, pro- 
fane, insulting or unpleasant language, or 
for a resort to personalities, it still has not 
advanced the cause of such counsel. Indeed, 
the psychological reaction is such that if 
the adversary has even a modicum of sup- 


port from the law and evidence he is 
almost certain to succeed. 
To add briefly to the foregoing rules, 


there are certain other general principles 
which it is well for lawyers to remember 
in their brief-writing. In referring to any 
case relied upon as authoritative, it is well 
to give the facts of such case to show that 
it is apropos. There should be no deliber- 
ate or even inadvertent omission of a detri- 
mental fact, or one which would alter the 
applicability of it as a precedent. The case 
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should not be quoted out of context, nor 
language omitted which would destroy the 


effect of the quotation. It then becomes 
a thrice-fold dangerous weapon in the hands 
of one’s opponent. At no time should one 
ever attempt to mislead the court. Not 
only will it lead to a loss in the particular 
case, but it will stamp such attorney with 
a brand which will jeopardize his chances 


in all future cases before that court. Par- 
ticularly is it not clever to distort the 
language of recent decisions rendered by 


that tribunal. The justice writing such an 
opinion will become righteously indignant, 
and an implacable enemy may sway the 
judgment of several others having a passive 
belief in the soundness of your position. 


Creating an Interesting Brief 


The lives of appellate court judges are 
not enviable ones, considering the dry cases 
which come before them and the even 
drier briefs which they must peruse. Nor 
can attention be more than half focused 
upon a boring brief. Even if it seems to 
be somewhat logical, it will seldom leave 
the judge with any compelling urge to 
decide the cause in the manner urged. 


For that reason, I lay down a first com- 
mandment: “Make your brief interesting.” 
There is no reason why it must be dull. 
Determine that the court will enjoy your 
brief, that it will become interested in your 
side of the controversy and that it will be 
sympathetic with your client. Fiction writ- 
ing, it is said, depends little upon plot. 
It depends, rather, upon characterization— 
the creation of believable persons in whose 
problems the reader becomes engrossed, 
in whom he is interested and whom he 
wants to see emerge triumphant. If the 
same general reaction can be produced in 
the breasts of the judges, the case is half 
won. If no other result follows, such a 
presentation will incline the judges to your 
side of the controversy for the simple 
reason that you have stimulated them—that 
you have created an oasis in the desert of 
pedantry. 


Of course, to determine what will pro- 
duce a favorable emotional reaction upon 
the part of judges one must consider their 
backgrounds and temperaments as reflected 
by their past decisions and actions. Pierce 
Butler and McReynolds, for example, were 
ultraconservative. The cries of invasion of 
the Constitution, the tearing down of tradi- 
tion, the creation of new and dangerous 
precedents and the destruction of laissez 


I L J — September, 1954 


» fait 
+ abl 
‘ Hu 
gref 
dof 


y an 

ove 
s tha 
< jud 
rat 
by 
" cor 
Jus 
ex] 











9 


ee 22S oD. 
o 


oe 


Lye 


to 
the 
ext 


i a ie? Sie 


age 


org 


ings 


con 
the: 


one 


eo 


Star 
Stat 
how 
Star 
Joh 
stor 
the 
defe 
that 
the 

T 
atte 
this 
atta 
It 1 


Fed 


a 








les 
ds 
ne 
ot 
lar 
ith 
>es 
ar- 
the 
by 
an 
nt, 
the 
ive 


are 
SES 
ren 
ror 
sed 

to 
ive 

to 


m- 


aw 
£ 


ull. 
ur 
yur 
be 
rit- 
lot. 
— 
ose 
ed, 
he 
the 

in 
ialf 
la 
our 
iple 
hat 
- of 


rO- 
pon 
neir 
ted 
rce 
rere 
1 of 
adi- 
‘ous 
Sez 


954 


faire would have produced a rather favor- 
able reaction. On the other hand, Justice 
‘Hugo Black and the late Frank Murphy 
reflect powerful convictions of the sanctity 
of personal liberty, constitutional safeguards 
«and due process. If the case shows any 
* overreaching of the rights of the individual, 
“that would constitute the key to their 
judicial doors. Justice Jackson is extremely 
‘rational and logical. He would be repelled 
by glittering generalities and insist upon 
correct facts, exact logic and precise law. 
Justice Frankfurter would demand a lucid 
explanation of the position of that case in 
the historical development of the applicable 
jurisprudence, considering the overtones and 
implications of decisions not wholly con- 
sistent with each other. 
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It may be that you cannot wage war 
upon all fronts simultaneously. By doing 
so, one might lose the interest of all mem- 
bers of the court. It may well be that it is 
better to realize precisely which judges will 
be attracted by your factual or legal situa- 
tion, and to slant your presentation in an 
effort to woo those particular judges, hoping 
to capture enough others to secure a ma- 
jority. While the temperaments of judges 
vary from state to state, a lawyer practicing 
in any state will shortly be able to deduce 
rather accurate conclusions which may stand 
him in good stead by keeping abreast of 
his advance sheets and noting the language 
and reasoning of his local judges. 
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Irrespective of the situation presented or 
of the question of judicial temperament, it 
is still possible to make a brief interesting 
to all persons. Short sentences (not to 
the point of a staccato style but to the 
extent of clarity), short paragraphs, well- 
organized material, frequent section head- 
7 ings and simple but exact words are all 
conducive to reader interest. In addition, 
there is the use of simple dramatic art in 
one’s expression. For example, instead of 
starting out with a lot of rigamarole in the 
statement of facts concerning the pleadings, 
how much more effective it would be to 
start off simply: “Upon April 16, 1948, 
tf John Smith stopped at the corner cigar- 
store. It was closed. He started across 
the street and died under the wheels of 
defendant’s car.” One can expand from 
that beginning, but the court visualizes 
the scene; you have its attention. 
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Then, once one has attracted the court’s 
attention, interest must be maintained. To 
this end, the key point (the direction of 
attack) must be kept constantly in mind. 
It must be isolated so that the court is not 
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bewildered by trying to follow an attor- 
ney who ducks through mazes and back 
alleys in driving toward his objective. Stay 
away from tangents. Neither introduce 
them nor permit yourself or the court to be 
led astray upon them. Recognize them for 
what they are. As any golf pro will tell 
you: “Keep your eye on the ball.” 


There are courts of last resort which are 
absolutely bound by the factual determina- 
tions of intermediate courts. Our United 
States Supreme Court is one of such courts. 
In such event, one of the most common 
tangents or rabbit-trails which attorneys 
pursue is to argue an error upon the part 
of the intermediate court in its statement 
of facts. One must bow to the inevitable. 
It is easier to walk around a boulder than 
to bump one’s head against it and expect 
it to give way. When no purpose is to be 
gained by arguing something which has 
been concluded, rightly or wrongly, it is 
better to argue something upon which one 
has a chance of success. Not only is much 
energy conserved, but the court is not 
given an initial negative impression of the 
limitations of counsel’s knowledge. 


Stylistic Matters 


Insofar as it is possible, an identical 
order should be followed in presenting the 
issues in the case, propositions of law, and 
argument. In each instance, it is condu- 
cive to a logical presentation to break the 
questions down and to identify them by 
the use of Roman numerals, letters and 
Arabic numbers if subheadings are neces- 
sary. Thus, if II A in each section of the 
brief is the same heading, it becomes simple 
for the court to find related discussion and 
authorities. While this is not always pos- 
sible, it is a good goal to strive for. 


Rather than have many pages of discus- 
sion upon unrelated issues, it is desirable 
to stop each discussion at a dramatic point 
and place a different subject under its ap- 
propriate heading. Usually one will find no 
subdivisions, in the average brief, under 
either statement of facts, points and au- 
thorities, or argument. The court neces- 
sarily approaches the reading of such a 
brief with a sigh. It appears to be long 
and boring. But, if each portion is broken 
down into relatively short segments with 
explanatory and persuasive headings, the 
reading of such a brief induces pleasure. 
It also induces conviction. 


For the same reason, it is desirable to 
avoid paragraphs which ramble on for 
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pages. Modest-sized paragraphs make a 
more readable page. They permit a greater 
continuity of thought by stopping at the 
close of one idea and starting a new ap- 
proach in a separate grouping. They add 
emphasis, which invariably falls upon the 
first and last sentences in any paragraph. 


Lengthy sentences should be avoided. 
This does not require a resort to a choppy 
style, but it does require simplicity. It is 
difficult to retain the sense of a single sen- 
tence for a hundred words. The mere fact 
that the English system of punctuation per- 
mits the use of commas and semicolons 
does not require the omission of periods. 
Both the brief-writer and the court require 
a second wind from time to time. 


Even a short sentence may not be clear, 
and clarity is of the utmost importance. 
For example: “The plaintiff pushed the 
defendant, and a struggle ensued in which 
he was injured.” To whom does “he” 
refer? The attorneys may know, but this 
is an alien controversy to the court. Lawyers 
are habitually vague, and their chronic use 
of dangling parenthetical expressions, inac- 
curate use of diction and disregard of 
fundamental principles of punctuation re- 
sult in considerable confusion which could 
easily be avoided. It would be well, prior 
to the printing of any brief, to have it read 
critically for clarity by a high school rhetoric 
teacher or by a newspaper editor. The 
resulting red pencil comments frequently 
would require a complete revision. 

From a stylistic point of view, it is well 
occasionally to use an odd but accurate 
sentence structure, an epigrammatic expres- 
sion, or an unusual word which requires 
the court to stumble and stop for greater 
emphasis. Too great fluency may cause 
the court to skim material which is deserv- 
ing of greater consideration. An artificial 
device of ‘this type should be used seldom, 
but it may have occasional value. In this 
category I would place the rhetorical ques- 
tion. Used once, it may be splendid; twice 
it is of lesser value; three times, and out. 


Quotations either from the transcript or 
from cases must necessarily fall into a 
similar category. If longer than a single 
sentence, they should always be indented. 
First, they shorten the textual paragraph; 
second, they break up the page for greater 
readability; third, they attract attention. 
Of course, too many sign posts confuse the 
traveller. 


Upon the questionable side of attention 
catchers, must be placed the twin demons 
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of inexperienced brief-writers—italics and 
bold face. Most of us, in adolescence, re- 
ceived love letters from equally immature 
girls which read somewhat as follows: “My 
darling, you know how much I miss you.” 


The brief studded with italics and bold 
face seems equally immature. Certainly, if 
there is a key word which is the crux of a 
situation, attention may be directed to it 
by some unusual device. But one should 
not use bold face to indicate that he is 
raising his voice, nor use it-as a sledge to 
hammer home his points. It is better to 
let the subject matter or the manner of 
approach and discussion create the em- 
phasis without artificial aids. 


Personally, I have a different tool which 
I believe is much more valuable as an aid 
to clarity. I believe strongly in visual 
appeal. The better trial lawyers make 
extensive use of demonstrative evidence— 
charts, diagrams, photographs, X-rays, skele- 
tons, blackboards, motion pictures and any 
other possible visual devices to create un- 
derstanding visually. If used with extreme 
moderation, similar devices may be equally 
effective in higher courts, particularly if 
forceful in character. Perhaps a single 
enlarged photograph, comparing two dis- 
puted signatures, inserted directly in the 
brief or in an appendix may swing the 
result. A few charts illustrating graphically 
the opposing contentions of the parties and 
the result which would follow in each in- 
stance may be of assistance. The com- 
parison of the problem to a single algebraic 
formula, substituting elements in the legal 
problem for that in the mathematical, may 
produce a reductio ad absurdum. The in- 
genuity of counsel will suggest other methods. 
The tests to apply are: (1) simplicity; 
(2) clarity; (3) good judgment; (4) dra- 
matic impact. 


One must, on the other hand, avoid 
interrupting the train of thought of the 
reviewing court when it is hotly pursuing 
the theory advanced by him. Interruption, 
at such a time, is most dangerous. Going 
off upon a tangent is one such danger to 
which attention has already been called. 
Another is by using such expressions as 
supra, infra, ibid., and neglecting to repeat 
a citation. That is one method of creating 
increased blood pressure upon the part of 
the interested judge. In such an instance, 
it is always well to indicate that the case 
has been cited previously, but always repeat 
at least the official citation. Such reference 
would then read: “Smith v. Jones, infra, 106 
U. S. 204 at 210.” 
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Last, one cannot: overemphasize the 
importance of vocabulary. It has fre- 
quently been said by psychologists that the 
size of one’s vocabulary expresses his degree 
of intellect. The point is not to display 
one’s erudition by employing polysyllabic 
expressions, but to use exact words con- 
veying the precise meaning intended to be 
conveyed. Careless expressions, sloppy dic- 
tion and inaccurate words all contribute 
greatly to the misfortunes of lawyers at- 
tempting to present points of precision. 
Usually, these are evidences of loose think- 
ing. If the guilty attorney in such instance 
should succeed, despite himself, it is usually 
due to cither pressure upon the court from 
overwork or poor footwork by his adver- 
sary. When not due to loose thinking, 
such inaccuracies usually may be blamed 
upon an inadequate vocabulary. No man 
who works with words as‘tools the way a 
lawyer does should be satisfied with less 
than an excellent vocabulary. A good car- 
penter could not use a saw of which half 
the teeth were broken, nor could he smooth 
1 board properly with a dull plane. A 
awyer’s tools, also, should be adequate 
for their task. 


Delicate Nuances of Brief Writing 


A successful brief will 90 per cent of the 
time reflect courtesy, respect, dignity and 
calm—not only as pertains to the court of 
review, but to the lower court, the parties 
and the adversary. The inner attitude of 
the attorney will invariably control the 
style of the discussion. 


Assuming the attorney has learned the 
art of restraint, proper organization and 
style as suggested in the prior material, 
this still does not place the stamp of “artist” 
upon him. ‘True, he will be an able crafts- 
man (which is more than are 90 per cent 
of the lawyers presenting cases upon ap- 
peal) but to transform a brief from an 
able presentation to one which includes, let 
us say, a higher degree of finesse, it must 


‘include something further. 


Some would term it the “stamp of coun- 
sel’s personality.” I prefer to think of it 
as a blend of the personalities of the attor- 
ney and the presiding judges—or, perhaps, 
the personality of the counsel as affected or 
modified by the personalities of those before 
whom he appears. 

In every brief there is a peculiar oppor- 
tunity for the apt expression, the remark 
which is particularly apropos, to drive home 
a crucial point. This may be done in sev- 
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eral ways—by use of maxims, proverbs, 
quotations or humor—within reasonable 
limits. Some attorneys possessed of un- 


limited resourcefulness create their own 
epigrams or even verse. But usually it is 
the truism which demonstrates the truth— 
the familiar which brings recognition of the 
unfamiliar.. So often a verbose presenta- 
tion of one’s adversary (or our own) which 
is filled with pomposity can be punctured 
by a deft quotation familiar to all the judges. 


There are a couple of cautions which 
must be here observed. Wit should, at 
least, appear spontaneous and should be 
used but sparingly. Facetiousness or heavy- 
handed humor and blunt ridicule or ill- 
mannered jocularity are always in bad taste 
and may subject the attorney to criticism. 
Again, vulgarity will never bring a nod of 
approval. The occasion must call forth 
the comment. The comment must serve a 
sharp delineating purpose, or else have a 
definite constructive effect as to one’s own 
case or a destructive possibility as to the 
case of one‘s opponent. 


In speaking of the familiar, I certainly do 
not intend to convey the thought that one 
is limited to the Bible or to Shakespeare. 
In fact, Biblical quotations are dangerous. 
What would strike one judge as apropos 
might seem to another judge to be frivolous 
or blasphemous. Proverbs of many lands, 
familiar maxims, or such widely scattered 
sources as Confucius, Omar Khayyam, Pope, 
Browning, Voltaire, Thackeray, Gilbert and 
Mother Goose may strike the precise note 
necessary for true artistry. Or even a timely 
illustration from daily work or some recrea- 
tional activity may shed light upon a 
confusing problem. The .aim is always 
simplicity, to reduce difficult problems to 
such elementary equations that only one 
logical result can follow. If such device so 
assists the court, it has served its function. 


Again, in this regard, it is well to know 
as much as possible concerning the person- 
nel of the court. What hobbies do they 
pursue? What are their recreational ac- 
tivities? What authors and poets do they 
read? What philosophers have influenced 
their thinking? What judges of the past 
do they admire? Whose reasoning do they 
emulate? Whom are they prone to quote? 
Some of these things one can learn from 
a study of their opinions, or, in the cases 
of particularly prominent judges, from bi- 
ographies. Some of these matters one will 
learn from social conversations with the 
judges or with their clerks or secretaries. 
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The illustration may then be made more 
apt by connecting it up with something 
which will have particular significance or 
appeal to one or more justices without giv- 
ing offense to others. The impact will then 
bear particular force. But as in all other 
stylistic matters, one must use delicacy and 
restraint; it must not be apparent that he 
is gunning for a particular court member, 
or the reaction will be more detrimental 
than the desired effect. 

There are hundreds of possible illustra- 
tions which could be given. To use merely 
one recent example, I might first give the 
background leading to its use. Justice 
Jackson, in his opening statement as prose- 
cutor before the International Military Tri- 
bunal at Nuremberg, made it clear that he 
was not seeking the death penalty for all 
defendants but preferred, like the Mikado, 
to let the punishment fit the crime. So, 
an automatic mental note was registered 
that at least one justice of our highest court 
is fond of Gilbert and Sullivan. 


A few years ago, in a brief in the Su- 
preme Court, the following comparison was 
used to spotlight a legal issue: 


“Tf something is a nullity, it is nothing. 
It is as if it had never happened. Ergo post 
propter hoc, it never happened and the obli- 
gation exists as before. We apologize if 
our language sounds strangely reminiscent 
of Ko-Ko in the Mikado, ‘Consequently, 
that gentleman is as good as dead—prac- 
tically, he is dead—and if he is dead, why 


not say so?” 


It is seldom that one can point to a 
particular illustration such as this and say 
“this helped to turn the tide,” particularly 
when courts will seldom quote, in their 
opinions, anything of humorous bent. But 
so long as offense is not given and the 
illustration does help to clarify the question 
and one continues to win his cases, it is 
well to continue the same technique. 

Every brief, of course, is in its basic 
essentials an argument. But let us under- 
stand clearly, it is an argument with one’s 
adversary, perhaps to some extent an argu- 


ment with an erring trial court, or an argu- 
ment with certain erroneous principles of 
law or precedents. It is never (“‘no, never,” 
—quoting the Captain of the Pinafore) an 
argument with the reviewing court. The 
task of the attorney is to induce conviction, 
to advocate and to persuade. At no point 
does he gird his loins to do battle with the 
court itself. 

One does not induce conviction by bludgeon- 
ing, threatening or intimidating anyone. 
Least of all does he possess any chance 
for success with a higher court by employ- 
ing such methods. After all, they are the 
bosses; he is the applicant for the position 
of successful counsel. Right or wrong, the 
justices are the lawyers having the “last 
guess” upon the matter at issue. The 
attorney must induce them to guess his 
way, and persuasion is far more effective 
than any force or pressure. 

For this reason, I prefer never to tell a 
court it “must” do something. After all 
it doesn’t have to do so and probably wil 
not, if it gets its back up. Nor is it wis¢ 
to accuse a court of stupidity if it should 
fail to accord with one’s reasoning. Resent- 
ment could produce an undesired result. 
Nor does it always pay to draw too-obvious 
conclusions. If the background is com- 
pletely laid forth for the drawing of certain 
inevitable conclusions and the reasoning 
steps are pursued by counsel, it is some- 
times weli to permit the court to draw an 
inference or two for itself. Particularly 
is it unnecessary to keep battering home, 
time and time again, some perfectly obvious 
point which the court caught the first time 
it was mentioned. A little natural resent- 
ment may arise at the resulting inference 
of stupidity. 

I do not mean that an attorney should 
leave his conclusions dangling in mid-air, 
nor should he hesitate to drive home his 
points with conviction. But I do suggest 
that he exchange his bludgeon for a scalpel; 
that he use sincere, earnest persuasion in 
lieu of a violent or brutal approach. It 
will be more conducive to success. 

[The End] 


More than two and a quarter billion dollars was paid to private 
insurance companies last year for accident and health policies, 
and the companies paid out on benefits to policyholders over one 
and a half billion dollars, according to The Spectator’s Acci- 
dent Register. Showing totals from 624 life and property insur- 
ance companies, the Register revealed that 70 per cent of 1953’s 
accident and health premiums went to life insurance companies. 
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Defense of Personal Injury Actions 


By ERWIN W. ROEMER 


The author, a Chicago attorney, is a 
member of the firm of Gardner, Carton, 
Douglas, Roemer and Chilgren. 


T is probably presumptuous for a Chicago 

lawyer to address a national audience on 
how to defend a personal injury case in 
view of the exorbitant verdicts that are 
being returned in this jurisdiction against 
I do so in all humility. I am 
learning every day, and my hope is that 
by relating some of my experiences you 
may be able to convert some of my observa- 
tions to your own benefit in a particular case. 


tort-feasors. 


When confronted with a clear case of 
liability, it behooves a defendant’s lawyer 
to make every reasonable effort to dispose 
of the case by settlement. In view of the 
excessive demands it is frequently impos- 
sible to arrive at a settlement figure that 
can be justified, and therefore it is necessary 
to risk the uncertain results of a trial. 
Under such circumstances, defense counsel 
is bound to use his very best efforts either 
to defeat a claim or to hold down the 
damages. It has been my experience that 
many so-called good liability cases have 
been lost by plaintiffs because they testified 
falsely or mistakenly, or grossly exaggerated 
the injuries. Sometimes medical witnesses 
also indulge in gross exaggerations. While 
the maxim “false in one, false in all” has 
been losing some of its vitality in recent 
decisions and has been criticized by Dean 
Wigmore in his work on evidence, never- 
theless, juries are still influenced by this 
philosophy in returning their verdicts. Ex- 
perienced plaintiffs’ lawyers are keenly aware 
of the dangers that inhere in inaccurate 
testimony of plaintiffs, and they try in 
various ways to guard against such develop- 
ments. I know one Chicago lawyer who 
takes an affidavit from every plaintiff he 
represents with respect to all prior accidents 
or claims that he has had or presented. 


Experience is a great teacher. Another 
great Chicago trial lawyer, Herbert Patter- 


Federation of Insurance Counsel Convention 


son, was always worried when his plaintiffs 
complained mostly of headaches. Headaches 
can’t be seen or demonstrated, and he had 
found that there was a tendency on the 
part of juries to over-discount these claims 
of headaches. 

If a lawyer is regularly engaged in de- 
fense work, it will not be often that he has 
an opportunity to direct the early investiga- 
tion which is so important. Usually a file 
will be turned over to him that contains 
more or less of a routine investigation. The 
experience of the trial lawyer and a careful 
study of the file probably will suggest the 
need for additional investigation that may 
be very helpful. Some utility companies 
have a practice of sending out written 
questionnaires to the injured person and 
to the witnesses to the accident. These 
questionnaires often result in answers that 
not only are informative, but often give the 
defense lawyer an insight into the witness’ 
personal reactions, literacy and bias. If the 
investigation file comes to the defense coun- 
sel early enough, it may be well to send out 
such questionnaires designed to secure the 
witness’ own version of the occurrence in 
his own handwriting. It is not good policy 
to have these questionnaires sent out from 
the office of the insurance carrier, because, 
if produced, such letters probably would 
convey to a jury that the defendant is 
protected by insurance. 

If details are omitted from the answers 
to such questionnaires, they can be supplied 
later in personal interviews. These state- 
ments in handwriting of the witness are 
most effective when the witness departs 
from his original version. Where they are 
used for impeachment, no claim can be 
made by plaintiff's attorney that the an- 
swers were influenced by leading questions 
of the claim agent nor can he throw doubt 
upon their integrity because they are not 
worded in the language of the witness. 


A witness for the defendant may also 
have a change of heart, and testify differ- 
ently than in the answers he gave to the 
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questionnaire. In such cases where defense 
counsel declares to the court that he has 
been taken by surprise, he is permitted to 
show the letter to the witness, not to im- 
peach him but to refresh his recollection or 
to awaken his conscience. It is very difficult 
for a witness under such circumstances not 
to admit that he made the statements that 
appear in the letter shortly after the acci- 
dent happened. 

Another occasion for the use of letters 
is where it is claimed by plaintiff's attorney 
that a defense witness has been induced to 
change his testimony by subornation on the 
part of defense counsel or a claim agent. 
In such cases it is my practice to produce 
the statement, have the witness identify it, 
show it to counsel and offer it in evidence. 
A complaint from the opponent usually 
eliminates from the minds of the jurors 
the suggestion that the defense witness has 
been induced to change his testimony by 
defense counsel or one of his aides. 


Because contradictions of the plaintiff and 
his lay and medical witnesses have such a 
pronounced influence upon juries, it is im- 
perative, I believe, that defense attorneys 
know all the facts. It is really surprising 
how often witnesses are guilty of inaccuracies 
in their testimony. Sometimes this is de- 
liberate and sometimes they are mere lapses 
of memory. In either event, plaintiffs oft- 
times forfeit the respect of juries, who are 
apt to penalize plaintiffs for these misstate- 
ments, even where they relate to collateral 
matters that are not necessarily material to 
the issues. Of course, it is equally important 
that defendants’ witnesses be scrupulously 
careful not to be caught in like untruthful 
or inaccurate testimony. Many a defendant 
has been punished by juries because they 
concluded the defense was tinctured with 
perjury. I therefore urge defense counsel 
to check the testimony of defendant and 
his witnesses against any statements they 
may have made to accident prevention squads 
immediately after the accident, to bystanders 
at the:accident and to plaintiff’s investigators. 


Another caution that I have found it 
advisable to give to my witnesses is that 
they should answer the question that is 
asked on cross-examination and stop when 
they have done so. There is a great tempta- 
tion on the part of some witnesses to 
volunteer some statement that they believe 
will be helpful to their case. As a result, 
the opponent prompfly seizes upon the 
volunteered statement and prolongs his 
cross-examination. 
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The author cautions his witnesses: 
Answer the question that is asked on 
cross-examination and then stop! 

® 


It is a common experience to have wit- 
nesses disagree as to the weather conditions 
that obtained at the time of an accident. 
The weather conditions may have had noth- 
ing whatever to do with the_happening of 
the accident; and yet if the weather report 
contradicts the plaintiff's testimony as to 
weather conditions that prevailed at the 
time of the accident, it ofttimes makes the 
plaintiff's entire case ‘suspect. This may 
seem an unfair penalty. Yet, it must be 
remembered that every witness swears to 
tell the truth, the whole truth and nothing 
but the truth, and the jury expects him to 
live up to his oath. 

It is very important that a copy of the 
weather report for the day of the accident 
be in defense counsel’s file. It will not only 
help him in the cross-examination of plain- 
tiff’s witnesses, but will also enable him to re- 
fresh the recollection of his own witnesses 
as to what weather conditions prevailed. 


It seems impossible for some witnesses 
to answer a question about which they are 
uncertain with the testimony, “I don’t know” 
or “I don’t remember.” Some of these wit- 
nesses seem to feel that they must give a 
positive answer one way or the other to 
every question. It is important to impress 
upon a witness that the only honest answer 
may be “I don’t know” or “I don’t remember.” 


This reminds me of a story told by the 
late Judge Caverly of a case that was tried 
before him in the criminal court. In the 
cross-examination of the defendant by the 
state’s attorney, he asked him a question 
to which defendant’s attorney objected, and 
the court sustained the objection although 
the defendant, himself, called out “Let me 
answer.” Judge Caverly turned to the wit- 
ness and said, “No, your attorney has made 
an objection to that question which I believe 
is good, and you don’t have to answer that 
question.” Twice more the adroit state’s 
attorney came around to the same question 
and met with the same objection from 
defendant’s lawyer; and each time the de- 
fendant exclaimed, “Let me answer, let me 
answer.” When this occurred the third 


time, Judge Caverly said, “I have sustained 
two objections to that question which I 
thought were sound, but you seem to be so 
anxious to answer the question, go ahead 
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and answer it.” The triumphant defendant 
said, “I don’t remember!” 


Hospital records are a fruitful source of 
information to defense counsel. When an 
injured person is brought to a hospital a 
history is taken from him by an attending 
physician or intern. The potential plaintiff 
is not thinking about the testimony he may 
be called upon to give two, three or four 
years after that date, but usually answers 
all queries truthfully. The version of the 
accident given at the hospital is often very 
different from that given on the witness 
stand. Moreover, the same hospital record 
usually contains reasonably accurate in- 
formation about the injured person’s past 
injuries and illnesses, which he may forget 
to mention when questioned about them on 
a trial. It has been my observation that 
many potentially dangerous cases are won 
by cross-examination of a plaintiff based 
upon information contained in hospital records. 


In metropolitan centers accident preven- 
tion squads of the police department are 
prone to take statements from parties and 
witnesses. These also may be very helpful, 
though the fact that the injured person is 
being questioned by a police officer tends 
to make him more cautious than when 
questioned by a doctor or intern at the 
hospital. 

In interviewing witnesses in advance of 
trial, I have found it advisable to let the 
witness tell his own story about the acci- 
dent and injuries rather than to draw it out 
by a series of questions. Two purposes are 
achieved by this practice: (1) The witness’ 
own version of the occurrence and injuries 
is obtained; and it has been my experience 
that witnesses are apt to revert to this 
narrative when testifying in spite of any 
improvement in its statement that may have 
resulted on the pretrial interview; and (2) 
defense counsel is given an opportunity to 
size up the witness and to determine whether 
or not it will be possible to let him tell 
his own story in narrative form on the 
witness stand or whether it will be advisable 
to bring out his testimony ’'by a long series 
of questions. 


Similarly, in taking depositions I do not 
believe it is good tactics ordinarily to con- 
duct a definitive cross-examination. I much 
prefer to let the plaintiff or adverse witness 
tell his story in his own way. If he should 
depart from the deposition in his testimony 
at the trial, it could not then be claimed 
that he had been led into saying something 
adverse to his case by'the questioning of 
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adroit counsel or by the suggestion of lead- 
ing questions. Another good reason why a 
cross-ey=mination should not be attempted 
in taking discovery depositions in the ordi- 
nary case is that the witness will be edu- 
cated. His counsel will see weaknesses in 
his testimony that will be corrected before 
the witness testifies on the trial. 

Discovery depositions taken from plain- 
tiffs give defense counsel an excellent op- 
portunity to judge the literacy and truth- 
fulness of the plaintiff and to appraise the 
impression that the plaintiff is likely to 
make on a jury. A mere reading of the file 
may cause defense counsel to discount the 
value of plaintiff's case, but to see and hear 
that same witness make his deposition will 
often cause defense counsel to modify his 
views. 

Since contradictions in the testimony of 
the plaintiff and his witnesses are so helpful 
in defending a personal injury case, it is 
most important that defense counsel know 
all the facts. Be particularly careful to 
drag out all the facts from a defendant. 
I would urge, on the basis of my experience, 
that you not be content until you have 
exhausted all potential information from 
your clients. It is vitally important that all 
written evidence in possession of the parties 
be produced and examined, and the parties 
be questioned carefully with respect thereto. 


Recently I defended a railroad car manu- 
facturing company in a case where a rail- 
road passenger claimed she had been struck 
on the head and permanently injured when 
a lavatory bowl in the bedroom she occu- 
pied dropped from its closed position while 
she was sitting on the bed putting on her 
shoes. Her son-in-law is a doctor, and he 
called in an orthopedic specialist to treat 
his mother-in-law. The specialist went al! 
out in his testimony to help the plaintiff. 
He was so glib that I didn’t believe him. 
Having gotten nowhere in my cross-examina- 
tion, I asked, in a flattering way: “Doctor, 
I take it a professional man of your stand- 
ing keeps records of his treatments?” “Oh, 
yes,” was the answer. After he had testified 
that he did not have the record with him’ but 
that he had consulted it before he testified, 
I inquired if he would mind letting me look 
at his records at the afternoon session. 
He said that I might do so. I completed 
my cross-examination shortly before the 
forenoon session ended, and I followed the 
doctor into the corridor. It happenéd that 
thy investigator’ had come over’ to ‘deliver 
a meSsage to-me, and I introduced him 
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to the doctor, with the suggestion that the 
investigator would go to the doctor’s office 
with him to pick up the doctor’s card 
record. This seemed to upset the medic, 
and he stated he would not return to his 
office until 2:00 p. m. In spite of my im- 
portunities, the doctor claimed that he had 
to see patients during the noon hour and 
would not return to his office until that time. 
It was agreed that the doctor would meet 
my investigator at 2:00 p. m.; but I said 
to the investigator, “Wait five minutes and 
then go to his office. Try to bust into his 
inner office, and I bet he'll have that card 
record in his hand.” I was an accurate 
prophet. The investigator, an ex-police 
sergeant, later reported to me that he 
found the doctor looking at the card and 
greatly embarrassed by the unexpected ap- 
pearance of the investigator. He refused 
to surrender the card, but said he would 
send it to the court by his personal lawyer 
at 2:00 p. m. 

To my delight, he produced it at 2:00 
p. m., and I asked him to resume the stand. 
He had testified that he had first seen the 
plaintiff on the day after the accident; the 
card record showed the first call was made 
two months after the accident. The doctor 
had testified that the plaintiff was in good 
health before the accident, but the record 
showed repeated treatments for thyroid dis- 
order with associated headaches. And to 
fill my cup to overflowing, the card record 
showed the plaintiff had suffered an attack 
of influenza at Hot Springs, Arkansas, just 
before she left for home, and had experi- 
enced severe headaches in connection with 
that ailment. There was a prompt verdict 
of not guilty; and so another case was lost 
by a plaintiff whose doctor went overboard 
in his effort to help her get a big verdict. 
As plaintiff was alone in the bedroom when 
the accident occurred, a substantial recov- 
ery would have been likely if there had not 
been this gross exaggeration. 


Some years ago I defended a cab company 
in a case where a young girl had been 
robbed, raped and otherwise mistreated by 
another passenger who had occupied the 
cab immediately before the young woman 
entered. After she had been driven a block, 
the young woman asked the cab driver to 
go back to the place where she had entered 
the cab, because she thought she had dropped 
her keys in the street while entering. Just 
as the cab reached the spot where she 
became a passenger, she found the keys on 
the rear seat. At this moment the recently 
alighted male passenger opened the rear 
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door of the cab and informed the driver 
that he had made a mistake in his destina- 
tion and wanted to go farther up the street, 


The dispute on the facts was the claim 
of the driver that he asked the young 
woman whether or not she had any objec- 
tion to permitting the man to ride with her 
a short additional distance, and that she 
had consented. Plaintiff vigorously denied 
that she had given her consent, and testified 
that the man had been allowed to ride over 
her protest. Soon after he got into the 
cab, the male passenger pulled a gun and 
robbed both the girl and the driver. He 
then committed unmentionable crimes against 
the young woman, who finally managed to 
seize the hand in which the man held the 
gun. She called to the driver, and they 
overcame the man and he was arrested. 
Later he was convicted of an earlier similar 
offense, and he is now serving a 99-year 
sentence in one of our state penitentiaries. 
In preparing for the defense I interviewed 
him at prison, but he refused to corroborate 
our driver and, therefore, I could not use 
him as a witness. 

The case gave the cab company officials 
a great deal of concern and a substantial 
amount was offered in settlement at the 
pretrial conference. Her attorney spurned 
the offer, and demanded $50,000, notwith- 
standing the recommendation of the judge 
that he accept defendant’s offer of settle- 
ment. On cross-examination, plaintiff testi- 
fied to many collateral facts that we were 
able to contradict by weather reports and 
other evidence. In my argument to the 
jury, I stressed these inaccuracies and ob- 
served, “It is hard to understand how one 
person could know so many things that 
weren’t true; you would think that it would 
require several persons to accumulate so 
much misinformation.” The cab driver was 
a middle-aged Mexican, who made a good 
impression. The verdict was not guilty. 
We were greatly relieved, because a munic- 
ipal ordinance in Chicago at that time 
forbade dual occupancy of taxicabs, a fact 
which plaintiff's attorney had failed to 
discover. I am certain that it was the 
contradictions of the plaintiff that brought 
about the end result. 


Plats are highly desirable, and are abso- 
lutely essential when you are dealing with 
a complicated situation such as a six- 
cornered intersection or a diagonal street. 
Early in my experience I was criticized 
by a friendly juror after verdict, because 
I hadn’t made it easier for the jury to 
visualize a certain intersection that involved 
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Every defense counsel learns early 
in his experience that he must warn 
claim} his witnesses to disclose on cross- 


you . : . 
biel examination that they have been inter- 


h her | viewed by the defendant’s attorney 
t she} and others interested in the defense. 
lenied 

tified > 

| Over 

> there diagonal street. Most women, and some 
1 and { men, are unable to read plats. It behooves 
_ He} the defense attorney to orient them, if pos- 
painst | sible, with respect to the area shown on the 
ed to | Plat. If a witness testified that he was 
d the | Standing at the northeast corner of the 


driver 
‘stina- 
street, 






they | intersection when he saw the accident, and 
asted, | then puts an X on the plat at the northwest 
milar | corner at the request of the cross-examiner, 


-year | the testimony of the witness is not apt to 
aries, | catfry much conviction to a jury. 
ewed If I find on pretrial examination of a 
orate | witness that she or he is unable to under- 
t use | stand the plat even after careful explana- 
tions have been made, I advise them to say 
icials | frankly that they do not understand a plat, 
intial } and refuse to put any marks on it. This 
- the | observation naturally suggests that in cross- 
irned | examining some of plaintiff's witnesses it 
with- | may be expedient to show them a plat and 
udge | ask them to mark their own location at the 
ettle- | time of the accident, where the automobiles 
testi- | were when the collision occurred and where 
were | the automobiles were when they first ob- 
and | served them. Ofttimes the confusion of 
. the | the witness results in considerable embar- 
1 ob- { rassment to him and minimizes the value 
-one | of his testimony. 


that This naturally leads to photographs. They 
ould | are most effective in presenting the facts. 


€ SO} Hundreds of cases are won each year with 
Was | the aid of photographs, and an equal num- 
good ber are lost because of their absence. 
uilty. Photographs should be large enough so 
unic- | that they can be seen by all the jurors if 
time | counsel wants to point out something. A 
tact photograph taken at an elevation often 
1 to will give a far better visualization of the 
the actual scene than one taken at street level. 
ught | Where they are helpful, colored or aerial 
photographs should be used. Care must 
bso- be exercised in this respect, however, be- 
with cause it may suggest to a jury that the 
six | case is being defended by an insurance 
ree company or a defendant with plenty of 
‘ized | Money. 
ause The usefulness of photographs is obvious, 


y to but let me point out a rather common ex- 
ved perience. Laymen often believe that lia- 
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bility for an automobile collision in an 
intersection is dependent upon which car 
strikes the other. In examining such a 
defendant, he may assure you that the other 
automobile struck his car in front. You 
then ask, “What was damaged on your 
car?” And you receive an answer like 
this: “My left front fender and my radia- 
tor.” By further questioning you learn that 
both headlamps were damaged; and you 
naturally inquire, “How come?” if the 
other car struck the client’s. Well, the 
usual answer by the client is that his car 
was stopped, or almost stopped, and the 
other car ran across his front end at high 
speed. Often one can’t argue a client out 
of that position. He clings to his theory 
as though surrender meant inevitable de- 
feat. Here photographs showing the dam- 
ages on the respective cars are convincing 
and invaluable. They probably will show 
one car was struck on the side. If your 
client should be shown to be in error on 
this point by photographs produced by 
your opponent, your entire case may be 
spurlos versengkt. 

Again it is highly necessary that your 
own witnesses should be oriented with 
respect to all the photographs so they may 
not be confused when asked to point out 
anything in the photographs. All photo- 
graphs taken by your client or at your 
direction should be carefully examined to 
make sure that they do not disclose some 
other negligent condition that is not in- 
volved in the accident in question. 


I recently had a costly experience that 
arose out of my failure to heed this caveat. 
In a case brought under the federal em- 
ployers’ liability act, a gasoline-powered 
lift truck was involved. We presented a 
pretty good defense, and the jury stood eight 
to four for acquittal on the first ballot. Then 
the foreman happened to notice in one of 
the photographs that three nuts were miss- 
ing from some bolts that went through one 
of the wheels of the truck. The absence 
of these nuts had nothing whatever to do 
with the happening of the accident, and 
neither court nor counsel for either side 
had noticed the absence of these nuts or 
commented upon it. But the foreman of 
the jury observed that if the company 
was that careless about the maintenance 
of this truck, they ought to be stuck. A 
verdict of $15,000 was returned against the 
defendant. While this was a modest ver- 
dict in view of the ruptured intervertebral 
disc and other injuries claimed by the 
young plaintiff, I am satisfied that there 
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would have been a not guilty verdict ex- 
cept for the chance discovery by this jury 
foreman of the absence of the nuts. 


Every defense counsel learns early in 
his experience that he must warn his wit- 
nesses to disclose on cross-examination that 
they have been interviewed by the attorney 
for the defendant and others interested in 
the defense. My experience in the handling 
of this caution leads me to recommend 
that it is not sufficient to content oneself 
with the mere admonition, “If he asks you 
on cross-examination whom you have talked 
to about this case, tell the truth; tell him 
you gave a statement to some investigator 
right after the accident, and that you talked 
to me about it.” I have seen witnesses nod 
knowingly, and then deny repeatedly on 
the witness stand that they ever spoke to 
me or that I knew what they were going 
to testify to. With a roomful of lawyers 
watching you, five or six hairs turn gray, 
or, in my case, drop out; and court fans 
whisper, “Roemer was caught by that old 
trick.” That burning anguish may be 
avoided by making certain that the witness 
understands the admonition. I make it a 
point to warn each witness that even though 
this question is shouted at them in an ac- 
cusing way, the witness should answer the 
question truthfully. Even then you get 
some shocks. 

And where there is insurance coverage 
and that fact may not be exposed in the 
trial, it is vital to warn the client and other 
witnesses not to disclose inadvertently that 
there is insurance coverage. Otherwise, 
when an experienced plaintiff's attorney 
asks the defendant or a witness the seem- 
ingly innocent question, “Did you make 
any written memorandum of the occur- 
rence?” the answer is apt to be, “Yes, I 
sent in a report to my insurance carrier,” 
or, “I gave a statement to the insurance 
investigator.” The result, of course, is dis- 
astrous. 

It is exceedingly helpful and reassuring 
to have a brief on the law relating to the 
liability of the defendant and to any other 
question that may case. If 
you can present a good argument, supported 
by sound authority, when any legal question 
arises during the trial, it will soon teach 
the judge to respect you, and he will listen 
carefully when you make your legal points. 
Since cases are not tried promptly after 
they are filed, it is well to use a looseleaf 
type of brief so that 


added as you come across them in the ad- 
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arise in the 


new cases may be 


Mr. Roemer believes that a defense 
lawyer should not take for granted 
that the jurors know what he wants. 


vance sheets and in legal digests and law 
magazines, 


Being fully informed on the facts in the 
law, we now enter the trial, usually before 
a jury. The selection of the jury should 
be conducted with great finesse in those 
jurisdictions where the attorneys are still 
allowed to conduct the voir dire examina- 
tion. In most of the United States district 
courts now, the judge insists on examining 
the jury and will permit questions to venire- 
men to be put only through him. I believe 
it is helpful to examine the jurors on some 
points of law that are apt to be involved 
in the case, and I believe such questions 
should be framed, if possible, in such lan- 
guage as the judge is likely to use in his 
later instructions to the jury. When the 
jury hears the court’s instructions and 
recalls that he is repeating phraseology that 
the defense lawyer used in selecting them, 
it is likely to have a favorable effect on the 
jurors. 


I cannot elaborate here on methods of 
selection of jurors except to make a few 
observations. Where the wage earner of a 
family has been permanently injured, it has 
been my experience that women jurors are 
not apt to be favorable to the defendant. 
Married women with children particularly 
will realize what would happen to them 
if the husband and father in their family 
was unable to work and bring home the 
necessary wages to support them. There 
is apt to be a good deal of sympathy flow- 
ing from such women to the family of the 
injured person. 


I have always made it a point in my 
questioning of jurors to emphasize that the 
trial of a law suit is the pursuit of truth, 
and I seek to exact a pledge from each 
one of them that they will listen carefully 
to the witnesses as they testify, and try 
to pick out the truth. It is my practice 
then to ask each one, “If you find that 
the truth lies with the plaintiff in this case, 
I am sure that you will return a verdict 
in favor of plaintiff.” To which there is 
always an affirmative answer. I then ask 
the counterpart question, “If you find that 
the truth lies with the defendant, will you 
then return a verdict of not guilty?” and 
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whether they mean it or not, they usually 
answer in the affirmative. 


And since this is the first time that I 
have used the words “not guilty,” I should 
like to suggest that since a “not guilty” is 
the prime objective of the defendant, de- 
fense counsel should not hold out on the 
jury, but should make clear to them that 
it is a “not guilty verdict” that he desires. 
While modern jurors are pretty intelligent, 
yet they are unfamiliar with court actions. 
It is my belief that a defense lawyer should 
not take for granted that they know what 
he wants. He ought to make crystal clear 
to them that his client is entitled to, and 
is asking for, a not guilty verdict. 


There is no magic formula that I can 
prescribe to obtain not guilty verdicts in 
all cases, and there is no one sure method 
of successfully defending a case. Some 
lawyers have intriguing personalities that 
win the confidence of jurors; some are pow- 
erful cross-examiners; and some are mere 
plodders who have neither personality nor 
great skill in the examination of witnesses, 
but who by persistent and careful question- 
ing of witnesses achieve the same result as 
their more brilliant brethren at the bar. I 
believe in a quiet presentation of the evi- 
dence and of cross-examination that per- 
mits a jury to make its own deductions 
from the answers of a witness. It has 
been my experience that when a juror ar- 
tives at his own conclusions, he is more 
apt to adhere to them than if he were 
merely persuaded to the conclusion by the 
argument of the attorney. I am opposed 
to unnecessary or violent objections; but 
when necessary, I believe that objections 
should be made and urged with firmness 
and confidence. Usually jurors have great 
respect for the presiding judge, and I think 
an attitude of toward the judge 
should be Sometimes a judge 


respect 
observed. 
intervenes with questions of his own, and 
sometimes the judge’s questions are objec- 
tionable. Where they are, and the answer 
may be prejudicial, I believe it is essential 
for defense counsel respectfully to object 
to the court’s question. 


In earlier days it customary for 
defendant’s counsel to have a representa- 
tive of the insurance company sit in back 
of him at the trial table during the trial, 
and when medical evidence was introduced 


by the plaintiff it was quite common to 


was 


see a medical expert sitting in back of de- 
fendant’s lawyer to aid him in his cross- 
examination. The practice has changed in 
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It is vitally important that defense 
counsel remain serene even when the 
witnesses are pouring it on. 

* 


this respect, and nowadays I believe most 
defendant’s lawyers believe in sitting alone 
at the trial table with the defendant, if he 
is a living person, and not to have a doctor 
advising the defense lawyer in the presence 
of the jury. Where the defendant is a cor- 
poration, I believe it is good tactics to have 
some personable representative of the cor- 
poration sit in on the trial to personalize 
the defense. Such a corporate representa- 
tive should, of course, be instructed as to 
how to conduct himself during the trial. In 
the course of the examination of jurors and 
during presentation of evidence, I believe it is 
well for defense counsel to consult with the de- 
fendant or corporate representative. Admonish 
the defendant or corporate representative 
sitting behind you not to act excited or to 
be demonstrative. Tell them to be quietly 
alert and to hold any suggestions they may 
have until you consult them. 


It is, of course, vitally important that 
defense counsel remain serene even when 
the witnesses are pouring it on. I remem- 
ber a case where I was sorely tested while 
plaintiff was proving drunkenness on the 
part of the defendant. I had to listen to 
such testimony as that of a waiter who 
said that he came upon the scene of the 
accident shortly after it happened; that the 
defendant was standing over the prostrate 
body of the young woman plaintiff, and that 
he said, “If she lives, I’ll never take an- 
other drop of liquor as long as I live.” I 
was conscious of the jury observing me 
while testimony of this kind was going on, 
and I knew that I had to remain calm and 
apparently undisturbed. 


Pleadings today are much simpler, but 
I hope the bar will not become sloppy in 


their preparation. Requirements of the 
practice act should be studied, and it should 
be remembered that affirmative defenses 
must be set up in the answer in most states. 
I realize that this tips your hand to your 
opponent, but let me make a suggestion. 
The practice act and rules usually provide 
for discovery depositions. If you fear, for 
instance, that if you plead a release or the 
workmen’s compensation act as a defense, 
that plaintiff will be forewarned ‘and is 
likely to testify to facts that will take him 


out from under its provisions, it is not 
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necessary to set this up in your original 
answer. I respectfully suggest that the 
plaintiff’s deposition be taken promptly, the 
true facts developed under oath, and then 
an amended or additional answer be filed 
after the plaintiff is on record. 

If the case is pending in the federal 
courts, and in some state courts, physical 
examinations of the plaintiff may be ob- 
tained by the defendant by application to 
the court. In the federal courts the de- 
fendant may call upon the plaintiff for the 
names and addresses of his witnesses. 


The character of your opening statement 
will depend in part on what your opponent 
has said. I do not believe in waiving the 
opening statement unless I am in a desper- 
ate situation. On a very few occasions I 
have felt constrained to say: 
that will appear later, I shall waive my 
opening statement at this time.” I believe 
in a rather full opening statement, though 
it should not be so detailed as to rob the 
trial of its dramatic potentialities. Great 
care should be exercised by the defense 
attorney that he does not tell the jury that 
he expects to prove some fact that later 
cannot be established. Jurors have very 
retentive minds, and you may rely upon it 
that your opponent will not let them forget 
your promise to make the proof which 
you failed to produce. Here, again, there 
is an opportunity to inform the jury that 
at the end of the case you will expect them 
to return a verdict of not guilty. 


“For reasons 


There are different views as to the order 
of proof. Some defense counsel believe 
it wise to withhold the strongest witness 
until the last. It is my own practice to 
start the defense with my best witness. 
There are two reasons for this: (1) Plain- 
tiff’s witnesses have done their best to make 
out a case against the defendant, and it 
seems to me that it is strategic to try to 
overcome the initial impression by a good 
defense witness; (2) usually plaintiff’s at- 
torney exhausts his best efforts in his cross- 
examination of the first witness. I also 
believe it is sound tactics to close with a 
good witness. 

A troublesome question often arises as to 
whether defense counsel should discuss the 
injuries if he has a defense on liability. Not 
very often, in my opinion. Shoot for the 
not guilty and slough the injuries. How- 
ever, don’t overlook the opportunity of dis- 
crediting plaintiff on his injuries if a 
favorable opportunity presents itself or is 
available, because that also will facilitate 
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Sometimes where one 
hasn’t much of a defense on liability it 
may still be advisable to disregard the 
injuries. Often a stout medical defense 
stresses the injuries in the minds of the 
jurors and augments the damages. 


Where I do not intend to discuss dam- 
ages in my closing argument, I have made 
it a practice to inform my opponent in the 
presence of the judge of that intention so 
as to head off any discussion of damages 
in my opponent’s closing argument. Unless 
this is done, I have found that judges usu- 
ally will let plaintiff's counsel discuss dam- 
ages in closing argument even though that 
subject has not been mentioned in defense 
counsel’s summation. 


a not guilty verdict. 


While I am accustomed to take copious 
notes of the testimony of the witnesses, 
I do not recommend the practice. I sub- 
scribe to the theory that it is better for 
the trial attorney to watch the witness 
and to make only a few notes of important 
matters for cross-examination. 


A $64 question arises when defendant’s 
attorney is confronted with a case of clear 
liability. Most home office staffs are op- 
posed to admitting liability and contesting 
only the question of damages, hoping that 
some unforeseeable development in the trial 
will produce a not guilty verdict. It is 
a difficult decision to make, but in a clear 
case, and particularly where it is unlikely 
that the plaintiff will be found guilty of 
perjury or gross exaggeration, it is advis- 
able to admit liability and to contest only 
the amount of the damages. I have done 
so on a number of occasions and never 
with a bad result. I have been told by 
plaintiff's lawyers that they would much 
prefer to have defendants deny liability 
than to admit it in a clear case. In the 
only case I prosecuted for a plaintiff where 
my opponent admitted liability, plaintiff 
was awarded $4,900 in damages in a case 
where he had been offered $5,500 before trial. 


A short time ago I defended a case in 
the United States district court where a 
Pullman porter had been injured in a colli- 
sion of trains on one of the western lines. 
He had not returned to work up to the 
time of the trial, and claimed that his back 
was giving him so much trouble that he 
could not do the work of a porter in a 
sleeping car. His wage loss was consider- 
able, and though defendant doubted his 
sincerity, it offered $15,000 in settlement. 
This was spurned, notwithstanding the 


United States district judge and his own 
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Defense counsel should avoid the use 
of leading questions in direct exam- 
inations. Judges don’t like them and 
are apt to sustain objections. 


* 
counsel urged its acceptance. The porter 
had been reading about the large verdicts 
being returned in this district, and insisted 
upon a trial. I had admitted liability in 
the answer, and went to the jury on an 
earnest plea that they assess the damages 
of the plaintiff fairly. I told the jury that 
the client admitted it was at fault and 
wanted to do justice to the plaintiff. I con- 
tended that he had overstated his injuries, 
and that in my opinion it would be much to 
his own benefit to return to his work. The 
jury returned a verdict of $5,500. I am sat- 
ised that if liability had been contested 
in that case, the recovery would have been 
far more substantial. 

I strongly recommend that defense coun- 


sel avoid the use of 
lirect examination. 


leading questions on 
Judges don’t like them 
ind are apt to objections. This 
ften confuses the witness and sometimes 
lienates the jury. times, of 
ourse, where it is perfectly proper to ask 
eading questions on direct examination 
‘here counsel is taken by surprise by the 
nswers of the witness. There, under well- 
known rules of evidence, it is proper to 
mnfront the witness with prior statements 
he has made with a view to awakening his 
mscience or to refresh his recollection. 
Vhat is, of course, the extent to which de- 
ense counsel can go under those circum- 
stances, since impeachment of own 
witnesses is not permitted. 


sustain 


There are 


one’s 


> It is my opinion that it is wise to use a 
%sser rather than a greater number of 
\vitnesses. If more than a sufficient number 
wf witnesses is used it would frequently be 
‘ound that one of the extra witnesses will 
wll down badly in his testimony. Royal 
W. Irwin was an outstanding plaintiffs’ 
‘rial lawyer at the Chicago bar. He made 
Xo secret of the fact that he preferred to 
ese the fewest possible witnesses in pre- 
senting the plaintiff's case, and to rely upon 
gis cross-examination of defendant’s wit- 
desses to achieve a favorable result. He 
Never liked my way of defending a case be- 
sause I followed the same practice in this 
*espect. The only time I knew him to de- 


‘art from his own practice was in a case 
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I defended against him for a railroad com- 
pany in the federal court. The plaintiff in 
the case was a young woman who had a 
one-year-old baby sitting on the front seat 
beside her when the Wabash train struck 
the automobile in which she was riding on 
Labor Day at the intersection of the railroad 
track with two arterial highways in the south- 
west part of Cook County. She was so badly 
injured that two years after the accident had 
happened she came into court on crutches. 
Though there were automobiles lined up for 
miles on either side of the railroad-highway 
intersection right after the accident, the train 
crew failed to turn in the name of a single 
disinterested witness. But plaintiff’s attorney 
produced five or six witnesses who, on cross- 
examination, made many admissions that en- 
abled us to obtain a not guilty verdict from the 
jury. The district judge set aside the verdict 
on the ground that the plaintiff should 
have recovered. On a retrial of the case, 
plaintiff's attorney produced the same wit- 
with the same end result. I was 
satisfied that if he had merely put on the 
plaintiff and her husband, he probably would 
have obtained the $50,000 recovery that he was 
seeking. In this case, also, a very substantial 
sum had been offered in settlement. 

I should, relate another in- 
stance which may detract from the force of 
the last suggestion. In a pedestrian case 
that I was defending for a local taxicab 
company, to my temporary delight plain- 
tiff’s attorney called three witnesses from 
whom the defendant had obtained state- 
ments, and whose testimony I regarded as 
highly favorable to the defendant on the 
question of the contributory negligence of 
the plaintiff. These witnesses did not de- 
part very much from their earlier signed 
statements, and readily admitted that they 
had made any conflicting statements that 
appeared in them. When plaintiff rested, I 
suddenly realized that the only witness that 


nesses 


however, 


I could present on behalf of the taxicab 
company was the driver. There was a 
verdict against the defendant for $5,000. 


While this recovery was $15,000 less than 
the settlement demand, I am confident that 
if the three disinterested witnesses that 
plaintiff produced had testified on behalf of 
the defendant to the identical facts that they 
related as witnesses for the plaintiff, there 
would have been a verdict of not guilty. 
Many years ago I prosecuted a rather 
unimportant personal injury case for a junk 
man. The case was defended by very able 


counsel. My client on a dark, rainy eve- 
ning was driving a horse-drawn vehicle 
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across a preferential traffic street. There 
was no support for his story. I wanted to 
settle, but the defense was so confident, 
they wouldn’t pay me a cent. Six witnesses 
were produced by the defendant in addition 
to the defendant, himself, who was the 
president of a large lumber company. The 
defense witnesses were travelling on the 
preferential traffic street. They all testified 
that the plaintiff did not stop for the through 
street, and that there was no light on his 
vehicle. On cross-examination I asked each 
one of these witnesses if it wasn’t true that 
plaintiff’s lantern was knocked off his wagon 
when the collision occurred, and that the 
broken glass of the lantern was lying in 
the street after the accident. All of these 
witnesses denied that plaintiff had even an 
unlighted lantern on his wagon, except the 
last witness. He testified that the junk 
man’s lantern was not lighted, but admitted 


that after the accident he saw a broken 
lamp in the street. Although the evidence 
was overwhelmingly in favor of the de- 


fendant on all the merits of the case, the 
jury returned a verdict in favor of the plain- 
tiff because the testimony of the last wit- 
ness destroyed the faith of the jury in the 
five disinterested witnesses who had pre- 
ceded him. 


In examining witnesses on direct, I am 
very mindful that these witnesses usually 
have not appeared in that capacity before. 
Consequently the court room is strange to 
them. They are assuming a new role in 
the presence of a judge, who is frequently 
dressed in a black robe, and of the jury, all 
of whom are strangers to them. It is not 
unlikely that none of them has ever before 
spoken in public to a group of strange per- 
sons. I believe it is helpful to ask a number 
of questions on collateral matters before 
examining the witness on the matters relat- 
ing to the merits. This gives the witness 
an opportunity to compose himself. He 
finds the questions easy to answer, and 
more often than not is ready for the su- 
preme test that comes on both direct and 
cross-examination. 


Sometimes a witness fails to understand 
the import of a question, and makes an 
answer that obviously is not responsive 
and may even be prejudicial. If defense 
counsel at such a time becomes excited and 
presses the inquiry and tries to force an 
answer, it may result in adding to the con- 
fusion and embarrassment of the witness 
and result disastrously. It is the part of 
sound caution, I believe, under those cir- 
cumstances to leave that subject for the 
time being and to come back to it later, 
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There is difference of opinion as to 
whether it is wise to use hypothet- 
ical questions, but from the plain- 
tiffs’ standpoint, there would seem to 
be definite advantage in doing so. 

© 


when the question should be put in simpler 
and more understandable language. 


There are many cases where a medical 
defense will be essential. Then defense 
counsel will be confronted with the ques- 
tion, “Should I call on the good ‘old re- 
liables’ who know all the answers, but who 
will be discredited to some extent by acknowl- 
edgement that they appear frequently as 
professional witnesses; or should I use 
recognized specialists whose scientific turn 
of mind prevents them from being categori- 
cal about anything?” It is a tough prob- 
lem. If you use the “old reliables” you 
know that you can sit unconcerned through 
their cross-examination on the merits, but 
you will be wearing out the seat of your 
pants while they are being questioned about 
their practice and the frequency of their 
appearances in court. When you call the 
expert who has had no forensic experience, 
the situation is reversed. You never know 
when he will destroy all the benefit of his 
testimony on direct by some admission 
that he’ll tell you later he never meant in 
that way at all. Unfortunately, the jury 
doesn’t hear that later discussion between 
you and him. On balance, however, I would 
prefer to use the latter type. It means more 
work for me because I must thoroughly 
prepare him for the vicissitudes of cross- 
examination, and bear in mind that there 
is no closed season in sniping against 
experts. 

When the testimony of expert witnesses 
is presented, ofttimes there must be resort 
to the hypothetical question which Judge 
Learned Hand, in a lecture, termed “a wen 
on the fair face of justice.” There is dif- 
ference of opinion among trial lawyers as 
to whether it is wise to use hypothetical 
questions, but from the plaintiffs’ stand- 
point there would seem to be definite ad- 
vantage in doing so. 

Usually the plaintiff's attorney will in- 
clude in his hypothetical question a recital 
of the favorable facts of the occurrence; 


and the repetition of these facts has a definite 
cumulative influence on the jury. The mere 
recital of the assumed facts is likely to 
impression 
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recited have, in fact, been proved. Experi- 
enced advocates often deliberately foster 
this impression by using the word “assume” 
only at the beginning of the question, and 
then proceed in straight narrative form. The 
repetitious recital of the facts relating to 
the occurrence under consideration may 
also have an inflammatory influence upon 
the jury, particularly when these facts in- 
dicate that the defendant has been guilty of 
a gross wrong. 


Whenever there is likelihood for the need 
of a hypothetical question, I have found it 
helpful to confer with the expert witness 
and to prepare a hypothetical question that 
contains all the facts the expert requires 
as a basis for his opinion. By checking the 
hypotheses of this question as the trial 
progresses, I can make sure that I haven’t 
overlooked some necessary proof. 


to hypothetical ques- 
tions is not uniform in this country. In the 
State of Illinois the courts have prescribed 
a form of question which, in my opinion, 
permits the wildest speculation. The con- 
cluding portion of this question is: “Have 
you an opinion, based upon a reasonable 
medical certainty, as to whether the facts 
stated in the question might or could have 
caused the condition of ill-being described?” 


The law relating 


The viciousness of this form of question 
may be illustrated by a recent experience 
Ihad. An insect bomb made by an oil com- 
pany had been purchased at a drugstore and 
carelessly placed on the back of a gas range 
by the purchaser. On a hot summer day 
the addition of the artificial heat expanded 
the compressed gases, so that they burst 
through the steel container. Suit was started 
on behalf of the mother, father and baby 
against the proprietor of the drugstore and 
the manufacturer, whom I represented. 
Pretrial depositions were taken from the 
parents. The injuries described were mini- 
mal in nature; actually the worst injury 
was a rash that had developed on the baby’s 
skin. I had dismissed the case as one of 
no importance, but was astounded when 
I saw the mother walk into the court room 
looking like a physical wreck. When the 
trial judge called us into chambers to ex- 
plore the possibility of settlement, I learned 
thatthe mother had suffered an attack of 
poliomyelitis since I had taken her deposition. 


When the judge inquired, somewhat skep- 
tically, as to whether it was claimed that 
this polio had resulted from the explosion, 
plaintiff's attorney replied that he had con- 
stilted the plaintiff’s doctor; that the doctor 
had said that the cause of poliomyelitis was 
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not known; and that if he were asked if it 
might or could have resulted from the ex- 
plosion of the insect bomb, he would have 
to answer in the affirmative. This coopera- 
tive witness apparently was willing to be- 
lieve or testify that almost any miracle 
“might or could” occur. Fortunately, for 
the defendants, the judge announced he 
wouldn’t permit the question to be put in 
that form in his court, and the three cases 
were disposed of for a nominal consideration. 


In many jurisdictions, the courts will not 
permit the expert to be asked directly as 
to whether, in his opinion, a condition 
complained of did result from the alleged 
grievance. They sustain an objection on 
the ground that the question calls for an 
opinion on an ultimate question of fact, 
and that the answer would invade the prov- 
ince of the jury. Silly, isn’t it? The jury, 
of course, doesn’t have to believe the wit- 
ness. It is to get around this objection 
that these courts permit the question to be 
framed only on the “might or could” theory. 


Dean Wigmore pointed out that 
originally the question had to be put di- 
rectly, and he criticizes the decisions which 
have departed from this rule. See Section 
1925 in the third edition of his work. A 
later study by Judge James R. Norvell, of 
the Texas Court of Civil Appeals, is re- 
ported in the June, 1953 Texas Law Review. 


has 


The rules of evidence governing the 
cross-examination of expert witnesses are 
not as liberal in Illinois as they should be. 
In New York and in many other states, it 
is my understanding that such a witness 
may be cross-examined by reading contra- 
dictory passages from treatises admitted or 
proved to be standard. This, in my opinion, 
is a formidable weapon in the hands of a 
cross-examiner where the expert has departed 
from well-known scientific principles. But in 
Illinois, before an expert can be cross-examined 
on such passages, the cross-examiner must first 
get an admission from the witness himself that 
he has based his testimony in whole or in part 
on a particular text. That is an admission that 
only the unwary would make, and almost 
invariably even the unsophisticated witness 
has been cautioned against making any such 
concession. 

And now we come to cross-examination, an 
inexhaustible subject. It is a mighty weapon, 
but too often a boomerang. The atrocities I 
have seen committed under this heading would 
bring tears to the eyes of a Hitler. 


I was present some years ago in a local 
court and heard a really brutal cross-exam- 
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ination of a doctor, about 45 years of age. 
One of our relentless trial lawyers was in 
great fettle. The miserable doctor was 
hanging on the ropes—out on his feet. And 
then, having demonstrated the doctor’s ig- 
norance, the exultant lawyer pursued the 
knockout. “By the way, doctor,” he asked, 
“when were you admitted to practice?” 


“About two years ago,” the doctor replied. 


“How old are you doctor?” “Forty-five,” 
was the reply. And then the intended hay- 
maker: “How did it happen that it took you 
so long to be admitted to practice?” 


Oh, boy! How that punch-drunk doc- 
tor rose to the occasion. He recited that he 
had started to study at the usual early age, 
and at the end of two years his health had 
broken down and the doctors ordered him 
west to Colorado to regain his health. He 
had been working his way through college, 
and his long illness had placed him in heavy 
debt to friends. About this time the cross- 
examiner realized he had gone too far, and 
tried to stop the doctor with a nonchalant: 
“Well, doctor, guess you’ve told us enough.” 
But the judge was enjoying the discomfiture 
of the cross-examiner and hurriedly ruled, 
“No, you asked the doctor for an explana- 
tion and he’s giving it to you; go on, doctor.” 


The doctor proceeded to tell that even- 
tually he was employed in a mine and 
made a foreman. He married and his wife 
bore him three children. He told of his 
continuing ambition to complete his medi- 
cal studies and of how his wife took in 
sewing to augment their savings. Finally 
they felt they had enough to bring the fam- 
ily back to Illinois and for him to complete 
his studies at medical school. He did. This 
sounds like fiction, but I vouch for every 
word of it. There was a verdict for $4,500 
in this case when the injuries originally 
wouldn’t have warranted a recovery of 
over $1,500. The moral is obvious. Remem- 
ber this error in judgment was committed 
by no neophyte. Of course, I have burned 
my fingers many times, too. 


It shouldn’t be forgotten for a moment 
that the witness you cross-examine is po- 
tentially hostile or biased. If your opponent 
didn’t believe that he was largely plaintiff- 
minded he probably would not have called 
him. I strongly urge that you have a defin- 
ite objective in your cross-examination; and 
that if you accomplish that objective, let 
well enough alone and dismiss the witness. 
Merely asking the witness to repeat on 
cross-examination the answers he made on 
direct simply gives the jury a double dose, 


614 


and it adds to the bulk of the plaintiff's 
testimony. 


There are many styles of cross-examina- 
tion. All will, have merit. Some examiners 
get by with a blustering type. Some are 
fierce and-succeed. Some are mild and 
equally effective. Don’t be a mere copy- 
cat; develop and foster your own style. 
Personally I prefer the quiet type of cross- 
examination, but remember that your in- 
experienced client may not like that style; 
he may prefer fire and brimstone. “Give 
him the works,” or “Tear him to pieces” 
are frequent suggestions. And if you don’t 
lose too often with that style, you are apt 
to be the fair-haired boy with that type 
of claim agent. 


Ofttimes you will have to change your pre- 
determined course of cross-examination. I 
recall a case that I defended in the United 
States district court. The accident had hap- 
pened in Indiana and there was a question 
as to the cause of death, which did not 
occur immediately after the accident. Plain- 
tiff called several doctors. I had noticed 
them in the hallway talking to one of our 
local court experts, who seemed to be all 
steamed up and apparently telling the doc- 
tors what to say. 


Each of the testifying doctors readily ad- 
mitted on my cross-examination that he had 
discussed the matter in the hallway with 
the local expert, whom I identified by name. 
Then he was called, and I turned to my 
associate and said, “I’m going after him.” 
Just then my associate heard a juror sitting 
close to him say that that doctor is con- } 
nected with the Danish American Hospital, 
and that he’s a fine doctor. For me to have 
assailed him with this knowledge would 
have been suicidal. It happened that the 
doctor lived in my village; and when he 
was turned over to me for cross-examina- 
tion, I merely asked: “Doctor, you and I 


are neighbors, aren’t we?” And when the 


doctor answered “Yes,” I said: “I guess 
that’s all.” Greatly relieved, the doctor 
came down from the witness stand and 


shook my hand as if I were a long-lost 
friend. This was a real break. Modesty 
prevents me from telling you the verdict. 
Candor requires that I inform you that it 
was a directed verdict for the defendant. 


On another occasion I indulged in a 
rather long and, I thought, effective cross 
examination of a medical expert, who testi 
fied he had poured 20 ounces of cold water 
into plaintiff’s ears to test his vestibular 
system. A veteran court reporter came 
up to me at the adjournment period and 
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One should not forget for a moment 
that the witness he cross-examines 
is potentially hostile or biased. 

a 


said: “That was the most effective cross- 
examination I ever heard you make.” Yet, 
there was a chemist on that jury who later 
told an associate of mine that he had re- 
sented my attempt to ridicule a scientific 
man, and that had alienated his good will 
toward our case. You can see how careful 
one must be in cross-examination. There is 
dynamite in it, and it may explode in the 
wrong direction as well as in the right. 


This is not a paper on cross-examination, 
but let me leave with you one last practical 
suggestion. Sometimes with children or 
simple adults you listen to testimony that 
sounds as though it had been committed 
to memory. If you recognize that fact, I 
have found it most effective to ask the wit- 
ness to tell once more just what he saw. 
And if my guess has been right, I try to 
secure at least one additional repetition. 
You will be amazed to see the reaction of 
the jurors; they get it, and not only is that 
witness destroyed, but there is apt to de- 
velop great suspicion of the integrity of the 
plaintiff’s entire case. Of course, one must 
be adroit in leading the witness to repeat, 
because he must not suspect the motive. 


There is a difference of opinion among 
trial lawyers as to the value of motion pic- 
tures. I have found them to be very effec- 
tive, though I have known of cases where 
juries have seemingly paid no attention to 
this form of impeachment. Sometimes these 
motion pictures may even have a profound 
effect on the liability of the defendant. 


For instance, in a case I defended for a 
taxi company, the plaintiff was a newspaper 
vendor who claimed that he was carefully 
crossing the street at the intersection of two 
business thoroughfares when he was struck 
by the taxicab. Defendant claimed that he 
ran out into the street in front of the taxi- 
cab in order to sell a newspaper to the 
occupant of another automobile. Motion 
Pictures taken of this plaintiff after the 
accident showed him running out into the 
street under hazardous driving conditions. 
While, of course, these pictures could only 
be offered to show the extent of the re- 
covery, nonetheless, the observation of 
plaintiff’s later activities by the jury would 
be likely to persuade the jury, without any 
argument on the part of the defendant’s 
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counsel, that at the time plaintiff was in- 
jured he was engaged in the same sort of 
negligent activity. 


It is sometimes difficult to obtain motion 
pictures of cagey plaintiffs. I had two in- 
teresting experiences. 


One of my clients was prejudiced against 
the use of motion pictures. In a suit brought 
by a police officer for alleged permanent 
disabling injuries, I persuaded the client to 
let me try to get some motion pictures of 
the plaintiff. He had left Chicago and gone 
to Michigan, where he had a small chicken 
farm. The two operators kept the plain- 
tiff’s home under surveillance for nearly two 
weeks, most of the time from the vantage 
point of a neighboring “Chick Sales.” When 
they returned to Chicago they reported that 
the only activity they had observed was 
that twice a day plaintiff walked to the 
chicken yard, tossed out some corn and im- 
mediately returned to his house. The de- 
fendant was a substantial utility, and I 
suggested to these operators that if they 
wanted to get any more business from that 
utility they had better come up with some- 
thing more tangible than the report they 
had made. They agreed, and asked per- 
mission to carry on for another week, saying 
that if they failed to produce any results 
they would make no further charge. I 
agreed. 


On the first Sunday 
returned to Michigan they observed the 
plaintiff drive away in his car to attend a 
local church. While he was inside, in some 
unexplained way one of his rear tires went 
flat. The operators then maneuvered into a 
good position on the opposite side of the 
street for photographing plaintiff's activities 
if he undertook to change the tire. The 
resultant motion pictures showed plaintiff 
engaging in that task, and without any ap- 
parent limitations of the motions of his 
back or any other part of his anatomy. 


after the operators 


In some way plaintiff's attorney discov- 
ered that we had these motion pictures; 
and in the ensuing settlement negotiations 
the demand was dropped from $90,000 to 
$9,000, and the case settled. 


In a second case, the operators reported 
that the woman plaintiff never left her 
home. Twice each day she was observed to 
come out on the rear porch with a small 
female dog. She remained on the porch 
while the dog ran around the rear yard. 
After watching this for several days, these 
operators got hold of a mongrel male dog 
and dropped him over the fence on a sunny 
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afternoon when they saw the woman emerg- 
ing from her house with her dog. As soon 
as the plaintiff noticed the strange dog in 
the yard, she took after her own dog with 
all the activity and resourcefulness of a 
completely sound person. All this time the 
motion picture machine was grinding out 
a film version through a knot-hole in the 
solid rear fence. Those pictures were so 





damaging to plaintiff that she lost her case 
on a trial. 


I’m certain that my observations on the 
defense of personal injury actions won't 
enable you to win all your cases. My hope 
is that here and there I have said some- 
thing that will help you to resolve some of 
the many problems that arise. [The End} 


Manufacturer’s Control 


as an Element of Res Ipsa Loquitur 


By JAMES D. GHIARDI 


| The author is professor of law, Mar- | 
quetie University Law School. | 


N the recent Wisconsin case of Ryan v. 
Zweck-Wollenberg Company, 3 NEGLI- 
GENCE Cases (2d) 724, 266 Wis. 620, decided 
May 4, 1954, an action was brought against 
an appliance dealer and a manufacturer to 
recover for personal injuries resulting from 
an electric shock received from a refriger- 
ator. The facts indicate that the refrigerator 
was nearly three years old and that it had been 
in use for all of that time. It had also been 
transported from one city to another when 
the family moved. At the time of the acci- 
dent, the plaintitf was attempting to close 
the refrigerator door while her left hand was 
holding the oven door of an electric stove 
located next to the refrigerator. When she 
put her hand on the door of the refrigerator 
she received such a shock that she was 
unable to release her hold, became uncon- 
scious and fell. This caused the refrigerator 
to partially fall over against the stove. The 
plaintiff was unable to release her hands until 
the plug of the refrigerator was pulled out 
of the electric outlet. Immediately after the 
accident, experts examined the refrigerator 
and took the entire wiring harness apart 
except the sealed unit containing the motor 
and the compressor, but were unable to 
discover any defects. The sealed unit was 
subjected to several tests, but no short cir- 
cuit could be produced. The refrigerator 


was then put back into operation, but again 
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a short circuit could not be produced. No 
testimony was introduced by the plaintiff 
of any defect that would cause a short cit- 
cuit. The defendant introduced testimosiy 
of the tests used by the manufacturer prior 
to shipping the refrigerator, in order to 
negate any question of negligence in the 
manufacturing process. The jury found that 
the refrigerator contained a defect which 
made it imminently dangerous, and that the 
manufacturer should have known of that 
defect in the exercise of ordinary care. The 
manufacturer argued that there was no evi- 
dence of negligence, and that the doctrine 
of res ipsa loquitur could not be applied 
inasmuch as the refrigerator was not within 
the exclusive control of it. The Wisconsin 
court held that the doctrine was applicable, 
and affirmed the jury verdict. J. Currie, after 
holding that the plaintiff had sufficiently 
established that there was no intervening 
negligence on the part of third persons that 
could have caused the short circuit in the 
sealed unit, stated as follows: 


“In other words, [the manufactur- 
er’s] original exclusive control of the sealed 
unit carried over to the time of the accident 
even though its physical possession thereof 
had ended at time of shipment. We, there- 
fore, on the basis of analogy to the bursting 
bottle cases, think that it was entirely proper 
to invoke the doctrine of res ipsa loquitur 
and permit the jury to draw the inference 
that it did from the short circuit causing 
plaintiff’s injury. Refrigerators do not ordi- 
narily transmit electric current through the 
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handles so as to severely shock and injure 
persons who may grasp such handles in 
the customary use thereof.” 


The doctrine of res ipsa loquitur developed 
out of the famous flour case of 1863, Byrne 
v. Boadle, 159 Eng. Rep. 299, where, in the 
absence of proof of any negligence, the 
trial judge, in the best tradition of English 
judges, said, “res ipsa loquitur,” meaning 
in translation, “the thing speaks for itself.” 


This doctrine was more fully declared in 
1865 by Chief Justice Erle in Scott v. London 
Dock Company, 3 H & C 596: 


“When the thing is shown to be under the 
management of the defendant or his servants, 
and the accident is such as, in the ordinary 
course of things, does not happen if those 
who have the management use proper care, 
it affords reasonable evidence, in the ab- 
sence of explanation by the defendant, that 
the accident arose from want of care.” 


I do not intend to review the doctrine 
generally, or to discuss its historical devel- 
opment or procedural effect. I wish to con- 
cern myself here with only one of the 
elements of the doctrine, as it is applied to the 
manufacturer of products intended for hu- 
man use. It is generally agreed that the 
doctrine is made up of the following ele- 
ments: (1) The instrumentality must be 
such that in the ordinary instance no harm 
is to be expected from its operation unless 
there is careless construction, inspection or 
user; (2) both inspection and user must 
have been at the time of the injury in the 
control of the party charged; (3) that the 
plaintiff was not guilty of contributory neg- 
ligence or assumption of risk. (Wigmore on 
Evidence, Third Edition, Section 2509.) The 
doctrine is nothing more than a case of 
circumstantial evidence which permits the 
jury to infer negligence from the mere oc- 
currence of the accident itself when the 
three elements are present. I wish to dis- 
cuss the second element, namely, that of 
control—that is, that the defendant must 
have had control of the instrumentality that 
caused the injury. 


It is commonly said that the plaintiff can 
establish the second element by a showing 
that the instrumentality which caused the 
accident was under the defendant’s “exclu- 
sive control.” As recently as 1952 the Wiscon- 
sin court in the case of DuBois v. DeBauche, 
1 NEGLIGENCE Cases (2d) 279, 262 Wis. 32, 53 
N. W. (2d) 628, stated the rule as follows: 


“It is fundamental in cases where the doc- 
trine is to be applied that the defendant be 
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vested with the control and management 
or be responsible for the control of the 
instrumentality or thing causing the injury.” 


In that case the court refused to apply 
the doctrine where the plaintiff, a bowler, 
was injured in the locker room maintained 
by the defendant when he was hit on the 
head by a bowling ball that, in all probabil- 
ity, had been left on top of one of the 
lockers. The word “control” has been in- 
terpreted to mean that the defendant owned, 
operated and maintained, or controlled the 
thing doing the damage, and was exclusively 
responsible for its management and main- 
tenance. (Naumann v. Wehle Brewing Com- 
pany, 4 NEGLIGENCE Cases 289, 15 Atl. (2d) 
181 (Conn., 1940).) The courts limited its 
meaning to such in the early development 
of the doctrine. However, some courts car- 
ried the interpretation to extreme lengths 
when they held that “control” meant that 
the defendant had to have possession of the 
instrumentality at the time of the accident. 
One text writer described as “ridiculous” 
the decision of the Rhode Island court in 
Kilgore v. Shepard Company, 158 Atl. 720 
(1932), when it held that the doctrine could 
not be applied in the case of a customer 
who sat in a chair located in the defendant’s 
store and was injured when the chair col- 
lapsed. (Prosser on Torts, page 298.) Of 
course, this rule was subject to much criti- 
cism by text writers and courts as being 
too “wooden.” Efforts were constantly 
made to liberalize the rule of control. Suc- 
cess was achieved in this field in the so- 
called “exploding bottle cases.” In these 
cases the concept of possession as an ele- 
ment of control disappeared. The conflict 
was not an easy one, and for many years 
the courts struggled with the application of 
the doctrine to these cases. (See 36 Mar- 
quette Law Review 205.) It appears that the 
liberal view has now achieved a victory in 
these cases, for most courts will apply the 
doctrine in the case of an exploding bottle. 
As these cases view the rule, it means that 
it is sufficient if the defendant had control 
of the physical cause of the injury, not at 
the time of the injury, but at the time of 
the alleged negligent act. This view was 
necessary in the “bottle” cases, since in 
almost all of the instances where a bottle 
exploded, the bottle had passed out of the 
possession of the defendant before the in- 
jury occurred. The courts often stated that 
without the application of the doctrine, in- 
jured plaintiffs would practically be pre- 
vented from recovering. It appears to be 
that the trend in this field is toward abso- 
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lute liability of bottlers of goods intended 
for human use. (23 Minnesota Law Review 
585.) It has been suggested that the remedy 
in the “exploding bottle cases” is no longer 
in the fields of substantive law or trial tech- 
nique, but rather in the field of preventive 
medicine. This means, that since the ex- 
plosion is caused either by a defective bottle 
or by a defective charging of the contents, 
according to the courts, the manufacturer 
must determine the cause of the explosion 
and remedy it, for liability will attach on 
the mere happening of the explosion. (21 


Insurance Counsel Journal 72 (January, 
1954).) 
It is apparent that the majority of 


“exploding bottle cases” decided in favor 
of the plaintiff are decided on the ground 
of public policy. This was stated as the 
philosophy of the court in a leading case 
in this field. (Stolle v. Anheuser-Busch, Inc., 
271 S. W. 497 (Mo., 1925)): 

“These bottled beverages, containing ex- 
plosive gases, are put upon the market with 
the intention that they will be transported 
throughout the country and sold to the con- 
sumers for the profit of the manufacturer. 
Obviously this should be at his [the manu- 
facturer’s] risk. Public policy requires that 
the manufacturer should assume the risks 
and hazards of explosion incident to the 
reasonable and ordinarily careful transpor- 
tation and handling of these goods in the 
usual course of business.” 


In the Ryan case, this rule was para- 
phrased so as to make the manufacturer 
liable for the electric shock discharged by 
the refrigerator which had operated nearly 
continuously for three years. The court used 
the “bursting bottle cases” as an analogy 
to establish the element of control so as to 
apply the doctrine of res ipsa loquitur. It 
concluded that the electric shock had to 
come from the sealed unit, and that the 
manufacturer’s original exclusive control of 
the sealed unit carried over to the time of 
the accident even though its physical pos- 
session had ended at the time of the ship- 
ment to the purchaser of the refrigerator. 
The court stated that the manufacturer was 
liable because of its negligence in the manu- 
facture of the product, since it should have 
manufactured the refrigerator in such a way 
that it would not cause harm after trans- 
portation from place to place and use for 
three years. For how much longer was not 
speculated about, but obviously it would 
be for an indefinite period of time. 

In this day of sealed unit appliances, one 
can readily see the opening of a new vista 
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It is apparent, Professor Ghiardi 


writes, that the majority of “ex. 


ploding bottle cases” decided in 
favor of the plaintiff are decided 
on the ground of public policy. 


of litigation to supplement the “exploding 
bottle cases.” It is not too difficult to envi- 
sion the veritable fertility of such litigation. 
It will arise in the seclusion of the home 
without the possibility of conflicting evi- 
dence as to the fact of. occurrence. The 
analogy of the Ryan case could be applied 
to nearly everything in the home: the food 
mixer, coffee maker, electric fan, disposal, 
dishwasher, toaster, dehumidifier, furnace 
blower, power tool, automatic washer, dryer 
and a host of other items. If the manufac- 
turers of electric appliances are to be subject 
to liability based upon control at the time 
of the alleged negligent act, that is, the time 
of manufacture, with no requirement as to 
control of the use of the appliance, that is, 
control at the time of the alleged accident, 
it can be safely predicted that strict liability 
is now to be attributed to the manufacturer 
of any item not operated manually, such as 
an automobile. Perhaps, through this inter- 
pretation of the idea of control, we have 
opened up a new area for the application of 
the principle of absolute liability. 


I do not mean to imply that the doctrine 
of res ipsa loquitur should never be applied 
to a manufacturer of products furnished: for 
sale to the public. I do want to point out 
the distinction between a case of control 
at the time of the injury, and control at the 
time of the manufacture. Even in the case 
where the agency causing the accident is 
under the defendant’s exclusive control and 
the accident is one which in the usual course 
of things does not occur in the absence of 
negligent conduct, there always remains a 
possibility that the occurrence was not due 
to the defendant’s fault. In the traditional 
“falling barrel” case, it would be easy to 
suggest that the fall of the barrel was caused 
by a stranger. However, if there is physical 
control at the time of the accident, the doc- 
trine of res ipsa loquitur permits the jury to 
infer negligence on the part of the defend- 
ant, for it can be found more likely than not 
that the defendant was negligent. (Hubbert 
v. Astec Brewing Company, 80 Pac. (2d) 1016 
(Calif., 1938).) 

When the instrumentality is not within 
the exclusive control of the defendant, the 
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situation changes. Since the general rule is 
that the occurrence of an accident in itself 
raises no presumption of negligence, de- 
pendence must be had upon some inference 
besides the fact that there was an accident. 
Manifestly, it must be an inference in addi- 
tion to the further fact that the accident was 
one of a sort that does not usually occur 
when due care is used. (See Hubbert case, 
above.) The courts in the “exploding bottle 
cases” and now in the Ryan case state that 
this additional inference is satisfied by the 
fact that since an accident has occurred, 
and it being one that would not usually 
occur when care is used, and since the in- 
strumentality was within the control of the 
defendant at the time of the manufacture, 
res ipsa loquitur is applicable. 


By this type of reasoning the courts are 
begging the question. The error is readily 
apparent since they are using in the premise 
the thing to be proved, namely, the conclu- 
sion that the item is within the exclusive 
control of the defendant. Unless the physi- 
cal cause of the accident is known, that is, 
the cause of the explosion or the cause of 
the electrical shock, it cannot be said that 
the defendant had control at the time of the 
negligent act, for it is not possible to know 
whether the act of the defendant caused it 
or whether the cause is one for which the 
defendant is not responsible. It does not 
require much technical knowledge to appre- 
ciate that even in the case of a refrigerator, 
the working of the motor and other parts 
can be affected by the manner of use or the 
acts of third parties. However, in the Ryan 
case, a physical cause for which the defend- 
ant would be liable is inferred, when there 
are other causes just as reasonable to be 
inferred by the jury, such as a latent defect, 
unavoidable accident, or an unknown exter- 
nal force. (Slack v. Premier-Pabst Corpora- 
tion, 1 NEGLIGENCE CAsEs 828, 5 Atl. (2d) 516 
(Del., 1939).) The court is inferring causal 
negligence from the mere fact of the injury. 
This is clearly a change from the original 
concept of the doctrine of res ipsa loquitur, 
for in applying the doctrine to a situation 
where the defendant does not have exclu- 
sive control over the instrumentality and all 
of the positive factors that could produce 
the accident, the courts have distorted the 
original concept, namely, that it is to be 
used when negligence was the only infer- 
ence which could be drawn from the acci- 
dent. This position permits the jury to 
guess as to the cause and allows them to 
determine the elements of the doctrine and 
then also to determine its application, which 


Federation of Insurance Counsel Convention 





was never intended when the doctrine was 
first adopted. (41 Georgia Law Journal 216, 
at page 224.) 


I do not mean to imply that a manufac- 
turer should not be held liable unless he has 
exclusive possession. A manufacturer should 
manufacture his product in such a way that 
it will operate efficiently and properly under 
normal circumstances. However, in the ab- 
sence of proof of negligence in the manu- 
facture or in the absence of proof of what 
caused the accident, the doctrine of res ipsa 
loquitur should not be applied unless there 
is additional evidence to take the inference 
of negligence on the part of the manufac- 
turer out of the field of mere surmise and 
conjecture. In most of the “exploding bottle 
cases” the plaintiff had to, by additional 
evidence, negate the possible inference that 
some third party had meddled or that there 
had been a change in the condition of the 
bottle. (Johnson v. Coca Cola Bottling Com- 
pany of Willmar, Inc., 20 NEGLIGENCE CASES 
266, 51 N. W. (2d) 573 (Minn., 1952).) If 
this proof is forthcoming, although it is 
circumstantial in nature, there is a basis for 
the application of the doctrine. Few courts 
would refuse to apply the doctrine where 
there is evidence of many bottles exploding 
or of many defective appliances being pro- 
duced, for this type of evidence would then 
establish the cause of the accident. Once 
the cause is established the fault can be 
readily assessed, and the elements necessary 
for the inference would be established as a 
matter of fact. The manufacturer then 
would not be held liable as an insurer for 
any harm that might result. 


In the case of electric appliances, I have 
not found any decision other than the Ryan 
case applying the doctrine of res ipsa loquitur 
after a period of nearly three years, Time 
is important in establishing the element of 
control, since the longer the period that 
elapses from the time of manufacture and 
delivery to the time of the accident, the 
more likely it is that other causes could 
have intervened. In most of the “exploding 
bottle cases” a short interval of time has 
elapsed from the time of delivery to the 
time of the accident. Perhaps the doctrine 
of res ipsa loquitur can and should be applied 
to an injury caused by a defective appliance 
if the injury occurs within a relatively short 
time after the appliance has been sold and 
delivered. The Ryan case cites two exam- 
ples of this type. In one, Plunkett v. United 
Electric Service, 16 NEGLIGENCE Cases 74, 36 
So. (2d) 704 (La., 1948), a gas heater was 
installed in the plaintiff's home. About 39 
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hours after it had been installed the house 
was found to be on fire, and there was evi- 
dence to support a finding that the fire 
started near the heater. There was further 
evidence that there had been no tampering 
or manipulating of the heater from the time 
it had been installed. The court held that 
the mere fact that actual possession was 
within the hands of the defendant did not 
preclude the application of the doctrine. In 
Peterson v. Minnesota Power and Light Com- 
pany, 3 NEGLIGENCE CAsEs 927, 291 N. W. 705 
(Minn., 1940), the doctrine was applied in 
an action for injuries sustained by the plain- 
tiff as a result of a charge of electricity flar- 
ing before her face while she operated an 
electric kitchen stove that had been installed 
by the defendant just two weeks previously. 
Again there was proof that no one except 
the defendant workmen had touched the 
mechanism of the stove or used it in a man- 
ner other than was intended. It is conceded 
that both of these cases would have had a 
different ending if a longer period of time 
had elapsed. It is readily apparent that in 
this situation we have the additional evi- 
dence necessary to create the inference of 
fault, and not merely the fact that an acci- 
dent had occurred. By ignoring the factor 
of time and the possibility of other factors 
intervening, the court is requiring the de- 
fendant to prove the existence of other 
causes, and not merely to prove, as a de- 
fense, that it was not negligent. In this way 
the courts have extended the doctrine of 
res ipsa loquitur much beyond that for which 
it was originally intended. The appliance 
maker, at least in the case of a sealed unit 
appliance, is now in the position of being 
absolutely liable for any harm that occurs 
from its use for as long a time as the jury 
may deem to be warranted by the type of 


appliance that is involved. The Ryan case 
did not attempt to limit the factor of time. 
Counsel for plaintiff stated: in his brief: 


“ 


electric refrigerators are used for 
years and no one would pay $350.00 for an 
icebox expecting it to wear out in three 
years. This, however, is not true of many 
other products of manufacture.” 


The scope of liability will vary from the time 
of delivery to as long as the jury may feel 
is warranted. Three years is now reason- 
able. Under the reasoning of the court in 
the Ryan case, as long as the sealed unit 
is not tampered with and the appliance is 
used for the purpose for which it was man- 
ufactured, under so-called ordinary circum- 
stances, it remains in the control of the 
manufacturer. Hence, in the absence of 
negligence on the plaintiff’s part, if the in- 
jury is unusual the jury may return a ver- 
dict for the plaintiff. 


We have, by this type of legalistic reason- 
ing, opened up a new virgin field of litiga- 
tion, and I can visualize innumerable claims 
arising from this construction of the doc- 
trine. What the final extension of this doc- 
trine in the appliance field will be, cannot 
now be determined. 


The original rule that “control” means 
that both inspection and user must be, at 
the time of the injury, in the exclusive con- 
trol of the party charged, and that the mere 
fact of injury should not necessarily compel 
an inference of negligence, appears to be 
sound law. Whether the present extension 
in this field will be desirable will have to 
await further judicial interpretation. The 
tendency appears to be to impose the loss 
upon the one better able to pay. [The End] 





MEDICAL PROOF 


By ISIDORE HALPERN, New York Attorney 


HE first-night theater curtain never rises 
on a spontaneous or extemporaneous per- 
formance. The product is a result of many 
months of arduous labor and preparation. 
Similarly, there can be no presentation of 
medical testimony without research effort 
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and study. Though it is not necessary for 
the lawyer to have a detailed grasp of a medi- 
cal subject, he must possess at least a basic 
understanding of the medical problem involved. 


As grim as it may sound, it is a fact, how- 
ever, that the trial and settlement of an acci- 
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dent case involves the purchase and sale of 
human misery and pain. How can one sell 
or buy without some understanding of medi- 
cine? It is unfortunate that, at the bar, 
there have arisen a limited number of so- 
called experts in medical jurisprudence. Any 
lawyer who will apply himself can easily 
glean enough information to cope with the 
average medical situation as it arises in the 
courtroom. At the very outset, it is im- 
portant that the lawyer engage in some 
medical study. With the thousands of medi- 
cal books that have been written, this may 
appear to be an exploration on a vast un- 
charted sea. There are certain books, how- 
ever, which must form the skeleton of the 
lawyer’s medical library. Of course, as time 
goes on, this number of books can be ex- 
panded to suit the lawyer’s interests and 
needs, but the volumes recommended will 
be more than sufficient for the average 
lawyer. The titles recommended are all au- 
thoritative. A physician who denies their 
validity does so either through a lack of 
knowledge or because he desires to avoid 
cross-examination. 

The first book with which the lawyer 
should equip himself is an accepted medical 
dictionary, Stedman’s Medical Dictionary 
is accepted by the medical profession, 


It is understandable that a textbook on 
anatomy is essential. Cunningham’s Manual 
of Practical Anatomy is highly recommended. 
It is used in our outstanding medical colleges 
as a textbook for medical students. It is a 
remarkable volume, containing hundreds of 
illustrations vividly portraying every portion 
of the human anatomy. The illustrations 
are not limited to the skeleton; they include 
elaborate studies of the muscles, tendons, 
nerves and ligaments, The volume has a 
most remarkable index, so that each minute 
portion of the human anatomy can readily 
be located in the book. 


In connection with orthopedic injuries, 
any one of the following three volumes is 
highly recommended: Key and Conwell, 
The Management of Fractures, Dislocations, 
and Sprains; Howorth, A Textbook of Ortho- 
pedics; and Watson-Jones, Fractures and Joint 
Injuries. It might be well to purchase all 
of them. 

In the field of neurology and psychiatry, 
the following outstanding textbooks should 
be purchased: Wechsler’s Textbook of Clin- 
ical Neurology and Brock’s Injuries of the 
Skull, Brain and Spinal Cord and Injuries of 
the Brain and Spinal Cord and Their Cover- 
ings. These volumes contain information on 
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numerous mental conditions. It is extremely 
difficult to recommend a textbook that deals 
purely with psychiatry. The most serviceable 
one is Strecker’s Fundamentals of Psychiatry. 


The lawyer on either side of a tort suit 
very frequently is faced with problems con- 
cerning aggravation of a disease as a result 
of trauma. A volume by Brahdy and Kahn 
entitled Trauma and Disease is highly recom- 
mended, It consists of a series of articles 
written by outstanding experts in their 
fields. Every conceivable disease with which 
the lawyer comes into contact is discussed. 
It contains articles on trauma and the ag- 
gravation of heart disease, mental conditions, 
cancer, etc. At the end of each article is a 
remarkable bibliography. 


There is another book which the lawyer 
will find extremely useful, though it is not 
authoritative. It can be described as a high- 
school book of medicine. It is neither too 
simple nor too complicated, The volume 
is Maloy’s Legal Anatomy and Surgery. 


It is true that from time to time when 
reading these tomes, the lawyer will come 
across many obscure terms. In his attempt 
to understand one term, he may come into 
contact with other’ terms that are equally 
confusing. This should not unduly disturb 
those who search for information. After 
all, we no longer teach foreign languages 
by the process of citing the word in English 
and then giving the corresponding foreign 
term. The language teacher commences his 
course of instruction by speaking in the 
foreign language immediately. After an 
extremely short time, these obscure terms 
will clarify themselves. 

The lawyer should have a medical di- 
rectory with him in the office and in the 
courtroom, In New York State the medical 
profession publishes a directory which lists 
the doctor’s college, his hospital associa- 
tions and his qualifications. Thus, when 
the attorney on either side is faced with a 
physician, he can immediately determine the 
doctor’s qualifications at the counsel table. 

As a practical matter, after the lawyer 
has done research on a particular medical 


phase, he should have a conference with 
some physician of his acquaintance so that 
anything which is vague and puzzling to 
him can be clarified. 


In discussing the presentation of medical 
proof, let us commence with the lowest in 
the medical hierarchy—the interne. Of course, 
where the plaintiff has been hospitalized for 
any length of time,. rarely is the interne 
called as a witness. In such case, the X-ray 
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No lawyer should call a physician 
to the stand without a lengthy con- 
sultation. It is vital that rapport 
be established between the two. 


doctor, a member of the hospital staff and 
any physician of standing are generally 
available. Experience has shown that the 
interne is generally called in those cases 
where the entire medical testimony is given 
by him and the treating physician. The 
interne generally testifies in a case where 
the symptoms are entirely subjective. His 
testimony is frequently encountered in cases 
where there are nebulous complaints of 
pains in the back and pains in the head. He 
is generally called to testify that the patient 
was seen by him at the scene of the accident 
or for emergency treatment at the hospital 
and that his diagnosis was “sacroiliac 
sprain” or “cerebral concussion.” The ob- 
ject of his testimony is to give validity to 
the testimony of the treating physician. 
These things must be borne in mind, Often 
the interne is not admitted to practice medi- 
cine in the state where the hospital is lo- 
cated. He is merely permitted to practice 
within the confines of the hospital and in 
connection with ambulance calls. It like- 
wise should be remembered that his exam- 
inations, particularly in connection with his 
ambulance calls, are made on the street, and 
that it is impossible under those circum- 
stances to disrobe and adequately examine 
the patient. It is likewise extremely helpful 
to bear in mind that most hospitals record 
on a slip the time when the ambulance 
leaves the hospital and the time of its re- 
turn. Considering the distance that has to 
be traveled, a simple mathematical com 
putation will show that the diagnosis is 
often based on observations of a relatively 
short time. 


Before any medical witness is interviewed 
it is necessary that the hospital record be 
carefully perused. This cannot be stressed 


too strongly. It is unforunate that lawyers 
content themselves at times with résumés 
There are some hospitals which, in response 
to an inquiry about a record, send a brief 
report of a stay at a hospital that often 
involves weeks and months, This is entirely 
inadequate. A hospital résumé may contain 
the statement “fracture of a skull” and may 
omit entirely the positive neurological find- 
ings. It likewise may fail to state the entire 
absence of neurological findings, As impres- 


622 


sive as a fractured skull may be to a jury, 
the modern lawyer is aware of the fact that 
a fracture of the skull is not in and of itself 
a matter of tremendous gravity and that the 
basic question is always whether or not the 
brain was damaged. How else can this be 
determined unless one has before him in 
the preparation of his medical proof a com- 
plete statement as to the neurological findings? 


The nurse’s notes are extremely important 
to lawyers on both sides of the litigation 
The injured person consulting with his 
lawyer subsequent to the accident may 
honestly be under the impression that his 
suffering while at the hospital can only be 
equaled by a denizen of the lowest circle 
of Dante’s Inferno. A perusal of the nurse’s 
notes may show that, on the contrary, 
within 24 hours after the accident the pa- 
tient’s appetite was good and his sleep nor- 
mal. In cases of head injury the nurse’s 
notes often may contain statements of 
twitchings and spasmodic movements which 
were not observed when a hospital doctor 
attended the patient. 


Another guide to the nature of the suf- 
fering experienced by the injured person 
is the drug sheet. Where hypnotics or 
narcotics such as morphine, codeine and the 
like are administered, they are noted in the 
drug sheet or in the nurse’s notes. What 
better guide to pain or its absence could 
there be than such a chart? 

Once the lawyer has carefully read the 
hospital record, has interviewed his client, 
has procured from him a complete medical 
history (which should go back to his youth) 
and has done some medical study, he is in 
a position to interview the family doctor. 
No lawyer should ever call a physician to 
the stand without a lengthy consultation. It 
is impossible to offer medical proof on the 
part of either the plaintiff or the defendant 
unless the medical witness is thoroughly 
aware of the questions involved, It is im- 
possible to conceive of adequate and satis- 
factory presentation of medical proof without 
such an interview. It is vital that rapport 
be established between the lawyer and the 
physician. The physician must understand 
the language of the lawyer and his approach. 


Resistance is often encountered when the 
family physician is advised that his testi- 
mony must be given with “reasonable cer- 
tainty.” This is easily obviated, by pointing 
out to him that when he makes a diagnosis 
in his private practice, his opinion is not a 
chance guess or conjecture and that his 
daily practice consists of giving advice with 
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In connection with the examination 
of any physician called by a lawyer, 
simple medical explanations should 
be given, Mr. Halpern emphasizes. 


“reasonable certainty.” It should be ex- 
plained to him that the law is fair; that it 
does not require that he make an assertion 
that is like an utterance from the Delphic 
Oracle; that it does not permit him to con- 
jecture; and that in stating his opinion with 
“reasonable certainty,” he is doing no more 
than the words imply. 


One also encounters a difficulty with a 
family physician when he exclaims: “I am 
not an expert.’’ Thus, in a case dealing with 
cerebral injury, he might protest that he is 
not a neurologist although he has treated 
the patient dozens of times. A patient ex- 
ploration of his background will convince 
him that he is perfectly able to testify not 
as an expert but as a physician who is com- 
petent to treat the particular condition. 


When it is called to his attention that he 
interned at a large hospital where he was 
required to suture scalp wounds and to 
examine unconscious people and that in his 
daily practice, he has treated innumerable 
people who have had similar conditions, it will 
become obvious to him that he does not 
need to be a specialist in order to give his 
testimony. He should, of course, be told 
that if the cross-examiner asks him whether 
he is an expert in head conditions, he should 
answer “no.” He should be told that this 
does not disqualify him from giving testi- 
mony. Of course, his status on cross-exam- 
ination can be made obvious when he is 
asked a simple question: “Doctor, in your 
practice, you have referred your own pa- 
tients to neurologists, have you not?” The 
inevitable answer to this is in the affirma- 
tive. The above remarks apply to the family 
physician’s testimony in other fields. The 
case of a head injury is given merely as an 
example. 


It is standard and accepted medical prac- 
tice for the doctor to keep a record. This 
should be carefully reviewed with the phy- 
sician. It is unfortunate that some busy 
family doctors do not set forth in their 
records the important objective symptoms. 
If the attorney is retained early enough in 
the case, his interview with a family physi- 
cian should be immediate. The physician 
should be alerted to the fact that he should 
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honestly record these objective symptoms. 
His cards often contain a general statement 
—for example, “sprain of the back.” If he 
testifies that he found muscle spasm, the 
cross-examining lawyer properly might 
elicit the fact that a record is kept for the 
important findings and that muscle spasm 
is a sign of definite importance. The doctor 
might then be asked to point out where 
he made the notation on his record. He 
might be compelled to fall back on an 
explanation which, though valid, is often 
ineffectual before a jury—that by the term 
“sacroiliac sprain,’ he necessarily included 
muscle spasm. The physician might be em- 
barrassed further by being asked if it is not 
possible to have muscle sprain without 
muscle spasm. This, again, is given as an 
illustration. 

If the family physician would list the 
many positive signs he finds, he often would 
not be placed in an unfavorable light. If he 
finds the presence of known signs, such as 
Kernig’s, it should so be noted on the 
record. 

Often, the family physician treats a pa- 
tient after a considerable stay at the hos- 
pital. It is surprising that in many instances, 
the physician will take the witness stand 
without having seen the hospital record. Of 
course, it is perfectly possible for him to render 
competent and efficient service without read- 
ing the record. However, he may be em- 
barrassed by questions like these: 

Q. Doctor, you knew, of course, that your 
patient had been treated at X Hospital? 

A. Yes. 

Q. X Hospital is a fine, reputable hos- 
pital, isn’t it? 

A. It is. 

Q. Did you know, Doctor—-and if you 
didn’t, permit me to call it to your attention 
—that while at X Hospital, the patient was 
under the treatment of Doctors A, B and C? 
(The cross-examiner will generally pick the 
doctors at the hospital concerned in the 
patient’s treatment who are men of standing.) 


At this point, one of two answers is pos- 
sible: the doctor will either say that he 
knew the fact or that if the record shows 
this to be the fact, he will accept it. The 
cross-examiner’s next question will prob- 
ably be: “Doctors A, B and C are fine, 
reputable physicians, are they not?” The 
family physician will almost invariably ad- 
mit at this point that they are. He will 
then be asked this final question: “Weren’t 
you interested in knowing the findings made 
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at this fine hospital by these splendid physi- 
sians?” All this can be avoided by having 
the family physician read the hospital record. 


In connection with the examination of the 
family physician, or any other physician 
called by a lawyer, simple medical explana- 
tions should be given. If a Latin term is 
used, an explanation in everyday language 
should immediately be elicited. ‘The hands 
of a trial lawyer are remarkable instruments 
if properly used. Simple, homely descrip- 
tive terms can lift obscurity into the light 
of clarity. It is not surprising that hands 
can often demonstrate the human anatomy 
far better than words can. After all, the 
important-sounding Latin medical termi- 
nology is derived from the ancients, who 
used these terms in connection with bones 
because of their resemblance to certain 
everyday objects. As an illustration, let us 
take a description of the sacroiliac joint: 


The illustration may be crude; neverthe- 
less, it will serve its purpose with the jury. 
How easy it is to describe both iliac bones 
as a large pair of elephant ears. How 
simple it is to describe the sacrum as a 
triangle turned upside down fitting within 
these elephant ears. How obvious it be- 
comes to lay people when it is stated that 
the sacroiliac joint is that portion where 
each outer edge of the base of the triangle 
touches the elephant ears, 


To expound to a jury that the femur fits 
into the acetabulum may leave them in con- 
fusion. How simple it becomes when the 
clenched fist of the right hand is fitted 
into the curved palm of the left hand and 
the jury is told to visualize the palm of the 
hand as the acetabulum in which the femur 
fits. These days, when the claim of sac- 
roiliac injuries is on the wane and has been 
supplanted by the claim of the “slipped 
disc” (a dispute brought into being by the 
physicians and not by the lawyers), the 
courtroom resounds to such mystic lan- 
guage as nucleus pulposus and annulus fi- 
brosus. Is it not much more simple to ask 
the jury to visualize that the intervertebral 
disc has a portion which resembles a dough- 
nut and that this is known as the annulus 
fibrosus—that somewhere in the center of 
this doughnut there is a substance like aspic 
jelly and known as the nucleus puplosus? 
As a matter of fact, with this oversimplified 
explanation isn’t the defendant’s lawyer in 
a better position to explain that the disc 
never slips—that all that occurs is that 


the doughnut tears or herniates, and that 
the aspic jelly comes oozing out of the tear? 
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These examples are merely given for the 
purpose of illustration. Where an expert is 
to be called, it is well to remember that the 
family physician should never be asked to 
give a detailed explanation of bones and 
joints or to elucidate on any portion of the 
human anatomy. The expert is far better 
qualified to give these explanations. If the 
family physician goes into a detailed de- 
scription of the portion of the anatomy 
which is involved in the lawsuit, it leaves 
nothing for the expert to describe. His 
explanation will become repetitious and bor- 
ing. In those cases where the lawyer knows 
that the testimony of the family physician 
is to be followed by that of an expert in 
the field, the primary purpose in calling the 
family physician is essentially to show the 
prolonged interval of treatment, his numer- 
ous visits, the reasonable value of his serv- 
ices and the question of permanency, if any. 


Let us take a case dealing with a frac- 
ture of the femur, for example. The ex- 
amining attorney knows that he will call 
an expert orthopedist. He should not ask 
the family physician to give a detailed de- 
scription of the femur, the muscular and 
ligamentous attachments, etc. He should 
merely content himself with proving the 
diagnosis and inquiring as to the number 
of visits, the nature of the treatments, the 
period of time over which they extended, 
the patient’s condition on his last examina- 
tion and the question of permanency. When 
the orthopedist is placed on the stand, he 
should be asked to describe the muscular 
and ligamentous attachments, and he should 
be relied upon to give the jury a graphic 
picture of the injury and of the part of the 
body involved. 


It is vital for lawyers to realize that the 
skeleton does not walk around by itself. 
The lawyer for the injured person is often 
overly concerned with the fact that there 
was a fracture. The lawyer for the de- 
fendant similarly falls into the error of 
proclaiming that the fracture is _ healed. 
Both of these attitudes fail to inquire into 
damage and injury to muscles, tendons, 
ligaments and nerves. Presence or absence 
of injuries to these portions of the human 
anatomy should be carefully explored in 
justice to both sides. The area of the frac- 
ture should be discussed with the family 
physician. It can readily be seen that frac- 
tures at a joint may be fraught with graver 
consequences than fractures of the midshaft. 
In all fairness to the plaintiff and to the 
defendant, no fracture case should ever 
proceed to trial unless a recent X ray has 
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There is no short cut in the effec- 
tive presentation of medical proof. 
It must be based on thorough and 
painstaking medical research. 


been taken. By “recent” X ray, I mean one 
‘aken a month or two before the trial so 
‘hat the jury can see the end result, Where 
Yhere has been a failure to take a recent 
\ ray, the defendant will be justified in 
xaaking capital of that point. It is also vital 
‘hat an X ray be taken of the uninjured 
part so that a jury may grasp the signifi- 
tance of the fracture by comparing the 
‘X rays of the injured and uninjured parts. 


- The healing processes of nature are truly 
Semarkable. Every bone has a covering 
yalled the periosteum. This contains, among 
other things, a “bone factory.” Where a 
Yracture occurs, the periosteum is damaged. 
“The torn periosteum immediately starts to 
‘send out two types of cells: osteoclasts and 
sosteoblasts. The osteoclasts eat away the 
‘rough edges of the bone and smooth it out; 
Xthus, in some cases (for example, in frac- 
‘tures of the ribs), an X ray taken immedi- 
«ately may not show the fracture line. An 
‘*X ray taken after the osteoclasts have acted 
‘may then disclose the line of fracture. After 
‘the work of the osteoclasts is terminated, 
¢the osteoblasts proceed to pile on salts or 
‘calcium which serve as a putty to unite the 
* fragments of the fracture. Since I have 
4 preached the advisability of simple explana- 
x tions, the process can be compared to a 
4 plumber “wiping a joint.” After the bones 
Nhave been united, the callus is then ab- 
: sorbed. Nature is, however, bountiful in the 
« Process of repair. In many cases, there is 
, residual callus which takes on an appear- 
F ance of bumps or lumps in the X ray. The 
* lawyer should ascertain whether, because of 
the overabundance of callus, there is im- 
’ pingement on surrounding tissue, muscles, 
, tendons and ligaments. 








Finally, with respect to the family doctor, 
if it were possible to underline or capitalize 
these statements, the portion which follows 
would be printed in such a fashion that 
“those who run could read.” Every physi- 
cian should be told to read anatomy before 
he takes the witness stand. Successful 
cross-examinations are conducted by ques- 
tioning the doctor on elementary anatomical 
facts. Every lawyer states that after years 
in practice, he could not pass a bar exam- 
ination. This holds true of even the most 
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competent physician. As skillful as he may be, 
he is often destroyed by an anatomical cross- 
examination. A rough illustration follows: 


The cross-examiner will turn to the doc- 
tor and say: 

Q. Doctor, you have testified that your 
patient has a sacroiliac strain, 

A. Yes. 

Q. In order to make a diagnosis, must 
one be familiar with the anatomy of the 
sacroiliac joint? 

If the doctor answers “no,” he has de- 
stroyed his efficacy. He will almost in- 
variably answer “yes.” 

Q. Do you known anatomy, Doctor? 

A. Yes. 

Q. How many muscles, tendons and liga- 
ments connect with the sacroiliac joint? 
What are the names of those muscles or 
how many foramen are there in the sacrum? 


If the doctor doesn’t know the answers, he 
will be asked: “Since you do not know the 
names of the muscles, how would you de- 
scribe the one that was injured?” 


One physician, in desperation, answered 
his cross-examiner with a question: “Do 
you know all the laws?” to which the answer 
was: “Are you ready to admit to this jury 
that you know as little about anatomy as I, 
a trial lawyer, know about law?” 


All of this can be avoided if in a confer- 
ence the lawyer diplomatically explains to 
the doctor that he unquestionably has for- 


gotten some of his textbook anatomy and, 
that it would be advisable if he “brushed 


up” a little before he came to the courtroom. 


One of the most dramatic episodes dur- 
ing the trial of a lawsuit is the reading of 
the X ray. In New York, as well as in 
other. states, after the film has been intro- 
duced in evidence, it is placed in an illumi- 
nated shadow box and the X-ray doctor is 
permitted to point out to the jury the con- 
dition which he finds, Invariably the jury 
gives such testimony close and rapt attention. 


It is not a confession of ignorance to say 
that it is extremely difficult for a lawyer 
to cross-examine the X-ray expert. It has 
been cynically remarked by trial lawyers 
that there are two types of X-ray doctors: 
the plaintiff’s X-ray doctor, who is a grad- 
uate of the “I See” college, and the de- 
fendant’s doctor, who is a graduate of the 
“No See” college. This, however, is a 
jaundiced view. Since the science of roent- 
genology deals essentially with the inter- 
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pretation of lights and shadows, there is 
room for legitimate disagreement. No quick 
method can be expounded to the lawyer to 
help him cope with such testimony. A 
medical cross-examination of an X-ray ex- 
pert should only be attempted by those 
who have had many years of experience 
with forensic medicine, They are familiar 
with the fact that there is a variation in 
the intervertebral space. This knowledge 


stands them in good stead where the claim 
is a traumatic narrowing of intervertebral 
The novice cannot cope with it. 


spaces. 


Those who have not devoted years to for- 
ensic medicine should content themselves 
with a collateral cross-examination—for ex- 
ample, the fee that the expert is receiving, 
the number of times he has testified for 
the particular lawyer in litigation, etc. The 
only way to counteract such testimony is to 
call someone who is equally experienced or 
who is an expert who possesses more out- 
standing qualifications than the X-ray expert 
of the adversary. Where X-ray testimony 
is elicited from a doctor at the hospital 
whose finding is embodied in a_ hospital 
record, it is almost impossible for the novice 
to cross-examine him. If there is an honest 
dispute of the X-ray findings of the hospital, 
it would be well for the defendant to call 
the most eminent X-ray man in the field. 
Only by this means, may he hope to over- 
come the findings by the hospital X-ray 
doctor. 


At the top of the medical hierarchy, there 
is the expert witness. A misanthrope once 
said: “There are plain liars, fancy liars and 
experts.” This, however, is based on rare 
and exceptional instances where professional 
testifiers render lip-service to a cause for a 
fee. Fortunately, they are rarely encountered. 


However, there are many instances in 
which an expert must be called, Situations 
may arise where the patient was not treated 
by a specialist in the hospital or where his 
entire treatment was at home. The compe- 
tent family physician states frankly that he 
is not an expert. In such a case, in order 
to adequately portray the patient’s condi- 
tion at the time of the trial, it is proper to 
consult an expert and have the patient 
examined by the expert for the purpose of 
giving testimony. 


Great care should be taken in choosing 
the expert. A poor expert may vitiate the 
effects of the testimony of an honest family 
physician. The expert should always be a 
person of standing in the community, one 
who is associated with hospitals and who is 
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a member of learned medical societies, and 
preferably one who has taught at recog- 
nized medical institutions during his career 
and has written learned papers. All of these 
qualifications should be elicited during his 
direct examination. 


Where one calls an expert whose first 
appearance in the case was solely for the 
purpose of making an examination and 
testifying before court and jury, the fol- 
lowing technique may be of service: 

Invariably the cross-examiner will ask the 
expert: 

Q. Doctor, you saw this man on only 
one occasion. Is that correct? 

A. Yes. 

Q. You were not called in for the pur- 
pose of treatment? 


A. Correct. 

Q. You were called in solely for the 
purpose of examining and giving testimony 
as to any condition that you might find? 

A. Yes. 

Q. Are you receiving a fee? 

A. Yes. 

Q. How much are you receiving for your 
examination and for your court appearance? 


Is it not better to get all of this out of the 
way before one’s adversaries ask these in- 
evitable questions? 


The writer has evolved the following 
method which he believes helpful. On 
calling the expert, he does not commence 
by asking him a single question concerning 
his qualifications. He immediately starts 
with “Doctor, you were called in as an ex- 
pert. You were not called in for the pur- 
pose of treating this man, You are receiving 
a fee.” Then, after this is out of the way, 
he proceeds to outline the doctor’s quali- 
fications, his experience, his examination, 
his diagnosis and his prognosis. In this 
way, one can anticipate the damaging effect 
of an adversary’s cross-examination. Some 
judges have held that such types of direct 
examination are anticipatory of cross-exami- 
nation. Others, however, hold that these ques- 
tions are proper and direct. This is a matter 
strictly within the discretion of the judge. 
At least, an attempt should be made to 
bring out these damaging facts. It is also 
important that an expert, whether for the 
plaintiff or the defendant, read the hospital 
record—every part and portion thereof. 


Generally, the expert witness is thoroughly 
familiar with anatomy. There is one suc- 
(Continued on page 638) 
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M ISSOURI — Television Picture Tube 
t Guaranty No. 5001 is not a contract 
of indemnity insurance so long as it is 
sold by one who either sells or services 
the tubes guaranteed, but if the company 
making the guaranty does not service or 
sell the tubes guaranteed, such company 
must be licensed as an insurance carrier.— 
The Insurance Commissioner of Missouri 
asked the Attorney General’s opinion as to 
whether Television Picture Tube Guaranty 
No. 5001 constituted a contract of insur- 
ance. The pertinent part of the guaranty 
reads as follows: 

“For the sole consideration of the sum 
of $15.00, the receipt of which is hereby 
acknowledged, the [company] does 
hereby guarantee that the picture tube in the 
television set described below will not wear 
out or burn out or cease functioning as 
the result of defects inherent in the picture 
tube itself during one (1) year from the 
date hereof. If said picture tube shall cease 
functioning from such causes, within such 
period of time, the . [company] agrees to 
replace (or cause to be replaced) said tube 
with one new, unused picture tube of the 
same size and quality as contained in said 
set at the time of signing of this guaranty, 
as well as all the costs of installation of the 
new tube.” 


The Attorney General used 29 American 
Jurisprudence, Insurance, Section 4, as a 
guide at the commencement of his opinion. 
It reads as follows: 


“Whether a corporation or association is 
engaged in the insurance business must be 
determined by the particular objects which 
it has in view, and not by abstract declara- 
tions of general purposes; the business 
which the organization is actually carrying 


Attorneys General 


on, rather than the mere form of the organ- 
ization, is the test for determining whether 
it is Carrying on an insurance business.” 


The case of State ex rel. Inter-Insurance 
Auxiliary v. Revelle, 257 Mo. 529, 165 S. W. 
1084, was cited in the Attorney General’s 
opinion. In this case the Supreme Court 
of Missouri stated: 


“The essential elements of a contract of 
insurance are an agreement, oral or written, 
whereby for a legal consideration the 
promisor undertakes to indemnify the 
promisee if he shall suffer a specified loss.” 


Another case cited was State of Ohio ex 
rel. Duffy v. Western Auto Supply Company, 
134 Ohio St. 163, 16 N. E. (2d) 256, in 
which the Supreme Court of Ohio, in dis- 
cussing the difference between a seller’s 
warranty and an insurance indemnity, stated: 

“A warranty promises indemnity against 
defects in the article sold, while insurance 
indemnifies against loss or damage result- 
ing from perils outside of and unrelated 
to defects in the article itself.” 

The Attorney General stated that the 
rule quoted in the latter case should be ap- 
plied to the agreement offered by the company 
only in the event that such company is a seller 
of the tubes guaranteed, or when the guarantee 
is issued after said company has repaired or 
inspected the tubes. He said that to rule 
otherwise would allow the company to offer 
a highly speculative indemnity contract not 
bearing the characteristics of a seller’s war- 
ranty of product or service, and would be 
well within the terms of a contract of in- 
surance, in which case the guaranty com- 
pany would have to be licensed to conduct 
an insurance business in Missouri.—Opinion of 
the Missouri Attorney General, July 21, 1954. 
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California Amends Workmen's 
Compensation Regulations 


The California Insurance Commissioner 
announced the adoption of Rules No. 77 
and No. 79 which relate to the adoption 
and repeal of various rules and regulations 
relating to workmen’s compensation insur- 
ance and employer’s liability insurance in- 
cidental to and written in conjunction with 
workmen’s compensation insurance. A sum- 
mary of some of the changes follows. 


A California amendatory endorsement 
form, to be designated as California Ap- 
proved Form No. 1C, was adopted. This 
endorsement form is designed for issuance 
in conjunction with the newly developed 
Standard Provisions Workmen’s Compensa- 
tion and Employers’ Liability Policy Form. 


A limiting and restricting endorsement, 
which is similar to the presently approved 
form providing for the exclusion of relatives 
of the employer in those cases where such 
employer is an individual or a husband or 
a wife, was adopted for use in conjunction 
with the new policy form. 


The requirement that every workmen’s 
compensation policy shall set forth the 
minimum values at which board and lodging 
shall be taken for premium purposes was 
eliminated. Under appropriate conditions, 
a clarifying provision is to be incorporated 
in limiting endorsements to clearly indicate 
that the remuneration of excluded employees 
shall not be included in the basis of premium. 


Other amendments have the general objec- 
tive of modifying rigid requirements with 
respect to the use of mandatory language 
in policy provisions and standard endorse- 
ment forms by permitting the use of alterna- 
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tive language. The alternatives would permit 
standard California endorsement forms to 
be adapted for use with the new policy form. 


These amendments give recognition to 
the fact that the insurance business is to 
a large extent interstate in nature, and that 
state supervision over policy forms should 
recognize not only the requirements of the 
individual state, but must also give con- 
sideration to the adaptability of such forms 
fer use in other jurisdictions. The amend- 
ments are designed ito permit some flexi- 
bility in the drafting of policy provisions, 
but, for the most part, are not intended to 
change the substance of presently approved 
standard endorsement forms. 


An over-all downward adjustment in the 
manual rate level of 3.5 per cent was made. 
It is composed of the following factors: 


(1) a reduction of 3.6 per cent resulting 
from consideration of past policy and calendar- 
year experience; 


(2) a reduction of 2.9 per cent to reflect 
correctly the required off-balance correction 
indicated by experience under the Multi- 
Split Experience Plan; and 


(3) an increase of 3.1 per cent resulting 
from adoption of the revised Minimum 
Medical Fee Schedule by the Industrial 
Accident Commission. 


Some rule changes touch upon the ques- 
tion of a proper premium basis for so-called 
contract hauling work. Under the new 
rules, both for contract hauling and for 
contract farm machinery work, it is intended 
that one fourth of the contract price shall 
be taken as a minimum basis of premium. 
The evidence indicates that the minimum 
payroll so computed is a reasonable repre- 
sentation of the amount earned for labor. 
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New York Insurance 
Series 


Examination of Insurance Companies. Ed- 
ited by Adelbert G. Straub, Jr. New York 
State Insurance Department, 61 Broadway, 
New York 6, New York. 1954. Volumes 
3and 4. 1,400 pages. $15. 

Last November, the New York State In- 
surance Department published the first two 
volumes of Examination of Insurance Com- 
panies. This work, which comprises a series 
of lectures given in connection with the de- 
partment’s in-service training course for 
examiners, is being prepared under the 
direction of Adelbert G. Straub, Jr., Deputy 
Superintendent of Insurance. Volumes 3 
and 4 of the series have now been com- 
pleted. Ultimately, a total of six volumes, 
including an index, will be published. 

The publication of and 4 
represents a further step in the depart- 
ment’s program of making available an 
exhaustive and authoritative account of in- 
surance regulation and related topics. 


Volumes 3 


Volume 1 provides a survey of the various 
lines of insurance and a description of how 
the industry is regulated by the state insur- 
ance departments and the National Associa- 
tion of Insurance Commissioners. Volume 
2is devoted to the techniques of examining 
the assets of insurers. Turning attention to 
liabilities, Volume 3 continues the analysis 
»9f examination problems which the preced- 
ing volume launched. 

In Volume 3, the various contributors 
have addressed themselves to a systematic 
analysis of a pivotal question in evaluating 
the financial condition of an insurance com- 
pany, namely, are the-reserves adequate? 
Differently stated, the problem is whether 
these reserves will prove sufficient to meet 


Books and Articles 


the valid claims of policyholders as they 
arise and, at the same time, leave the com- 
pany in a sound financial position. 


In Part 1 of this volume, policy and un- 
earned premium reserves are studied, with 
the policy reserves of life companies and 
fraternals considered first. The functions 
and methods of computation and the special- 
ized examination procedure used in deter- 
mining the unearned premium reserve are 
then closely analyzed. 

Part 2 of Volume 3 takes up the reserves 
for losses and loss adjustment accounting. 
In the initial chapter, the reader is intro- 
duced to the principles of loss accounting 
by way of general orientation. Separate 
chapters then consider claim reserves in 
such long established fields of insurance 
coverage as fire and allied lines, ocean and 
inland marine, personal injury and property 
damage and liability, and workmen’s com- 
pensation. In addition, the topic is developed 
in relation to deferred maternity benefits 
and credit insurance, 


Part 3 of Volume 3 completes the account 
of reserves with a consideration of other 
liabilities. These comprise the reserves for 
commissions and taxes, dividends and mis- 
cellaneous liabilities. In this regard, the 
impact of federal income taxation of life 
insurers is considered in detail. 

A number of diverse problems affecting 
various aspects of insurance company opera- 
tions makes up most of Volume 4. Attor- 
neys will find much to interest them in the 
chapter, with complete case and statutory 
documentation, on the commerce clause of 
the United States Constitution in its rela- 
tion to the insurance business. This lecture 
was presented by Raymond E. Harris, Dep- 
uty Superintendent and Counsel of the 
Department. His account devotes particular 
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attention to the continuing process of statu- 
tory adjustment made necessary by the 
South-Eastern Underwriters’ decision. In 
this context, Mr. Harris discusses Public 
Law 15 (the McCarran Act), the Robinson- 
Patman Anti-Discrimination Act and the 
Miller-Tydings Act, among others. 

Uniform accounting, the topic of Part 2 
of Volume 4, is of considerable current in- 
terest to insurers and regulatory agencies 
alike. A chapter developing the history, 
purpose and scope of uniform accounting 
serves to introduce a scholarly and objective 
analysis of current problems and practices. 
A theoretical illustration, incorporating sug- 
gested forms and classifications, should 
materially assist insurance companies by 
enabling them to apply the suggested methods 
to the solution of their own problems in 
developing uniform accounting systems. 

The techniques required in examining 
specialized insurers come under scrutiny in 
Part 3. The value of this material is, of 
course, greatly enhanced by considering it 
in connection with the more general treat- 
ment of examinations contained in Volume 
2 of this series. ‘Two separate chapters 
handle the examination of title insurance 
companies and savings bank life insurance 
departments. In the cases of fraternal 
organizations and nonprofit hospital and medi- 
cal expense indemnity corporations, in addition 
to the text discussion, an appendix repro- 
duces in full each of the annual statement 
reporting forms required of such organiza- 
tions by the New York State Insurance De- 
partment. Moreover, separate chapters accord 
individual treatment to the Gain and Loss 
Exhibit, the Special Contingent Surplus for 
mutual and nonprofit companies, and the 
Trusteed Surplus Statement. 

Other phases of supervision make up the 
subject matter of Part 4. Decisions and 
statutes relating to the liquidation of in- 
surers are discussed in a chapter by Alfred 
C. Bennett, Speciai Counsel for the Super- 
intendent of Insurance—Liquidation Bureau. 
Particular attention is devoted to the prob- 
lems arising from attempts to collect the 
out-of-state assets of a company undergoing 
liquidation. The effect of uniform state 
laws in helping to reduce these difficulties 
is discussed as well. A chapter on the New 
York Automobile Assigned Risk Plan eluci- 
dates the social and economic implications 
of requiring insurance companies to cover 
risks which must resort to the plan. Ma- 
terial is provided on the features of similar 
types of compulsory insurance coverage in 
other states and in Canada. 
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The chapter on the investigation and dis- 
position of complaints affords an oppor 
tunity to utilize the extensive experience o 
the Insurance Department in this field 
Complaints are classified and analyzed sta 
tistically and the most effective ways of 
controlling abuses that are injurious to the 
insuring public are discussed. The super- 
visory picture is completed with an account 
of the work of the NAIC Committee on 
Valuation of Securities by L. A. Griffin, 
former executive secretary of the committee. 
Of great current interest in this chapter is 
the material on the evaluation of oil and gas 
production loans and on the Mandatory 
Security Valuation Reserve. 

In Part 5 of Volume 4, J. L. McCauley, 
president of the Credit Insurance Corpora- 
tion of New York, presents an account of 
the history and functions of credit insurance 
and indicates its possible future scope in 
business protection. In Mr. McCauley’s 
view, an extended use of credit insurance 
can be a major factor in reducing the pos- 
sibility of economic depressions. 

Part 6 brings Volume 4 to a close with 
its treatment, by two leading authorities, of 
modern methods of handling the burden of 
insurance record keeping and computing. 
Lambert A. Holloway and John J. Finelli, 
both actuaries with the Metropolitan Life 
Insurance Company, discuss, respectively, 
the uses and purposes of punch card ima- 
chines and of electronic calculators. 





ARTICLES 


Articles of interest in other 
legal publications 





Safe Driving and Compulsory Insurance 
. . . The Spring, 1954 issue of the Ohio 
State Law Journal is devoted to a sym- 
posium on motorist responsibility. In- 
cluded in the discussion are “A Short 
Survey of Laws Designed to Exclude the 
Financially Irresponsible Driver from the 
Highway,” by Arthur I. Vorys; “Highway 
Safety Under Differing Types of Liability 
Legislation,” by Ross D. Netherton; “Com- 
pensation Insurance for Automobile Accident 
Victims: The Case for Compulsory Auto- 
mobile Compensation Insurance,” by Robert 
S. Marx; “The Case Against Compulsory 
Automobile Insurance,” by C. D. McVay; 
“The Assigned Risk Plan for Allocation of 
Certain Insurance Risks,” by George D. 
Massar; and “The Ohio Safety Responsi- 
bility Law,” by John R. Crunelle. 
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Group Life Insurance Holdings 


The Common Pleas Court, Allegheny 
County, Pennsylvania, handed down a de- 
cision in Milton v. Equitable Life Assurance 
Society which involved both contributory and 
noncontributory group life insurance policies. 


In one situation an employee, who was 
the holder of a noncontributory group life 
insurance policy, was temporarily laid off. 
He did not voluntarily terminate his 
employment. An agent of the employer er- 
roneously made out records that the in- 
sured’s employment had terminated, but did 
not give notice to the insured and did not 
pay the insurance premiums. The court 
held that it was the employer’s obligation 
to pay the premiums, even though the em- 
ployee was laid off, and that the failure of 
the employer to fulfill this obligation did 
not deprive the employee of his insurance. 


In the other situation, the employee was 
a holder of a contributory group life insur- 
ance policy which provided that payment 
of premiums was a condition precedent to 
insurance coverage. The insured was: tem- 
porarily laid off and the premiums were not 
paid, even though the insured’s agent tried 
to pay them to the employer without suc- 
cess. The court held that the mistakes of 
the employer are not chargeable to the 
insurance company, and that the insurance 
coverage had ceased. 


Part-Time Insurance Salesmen 


A recent revenue ruling holds that a life 
insurance salesman who, under the common 
law rule applicable in determining the em- 
ployer-employee relationship (that is, the 
employer’s right to exercise direction and 
control over services performed), does not 
have the status of an employee and, in 


The Coverage 


addition, whose principal business activities 
are devoted to affairs other than the solici- 
tation of life insurance, is not an “employee” 
within the meaning of te Federal Insur- 
ance Contributions Act.—Rev. Rul. 54-309, 
I. R. B. 1954-32, 11. 


Liability for Business 
Entertainment Trips 


The following is a summary of the facts 
that were presented to the United States 
Court of Appeals for the Ninth Circuit, in 
the case of Boise Payette Lumber Company, 
Inc. v. Larsen, 4 Avt. 17,408. 


A salesman-estimator of the defendant 
lumber company was the owner of a private 
plane. He was an aggressive individual, and 
entertainment of his prospects at company 
expense was one of the means by which 
he obtained and kept business. In talking 
to one of the executives of the lumber com- 
pany, the salesman indicated that he was 
going to fly some customers to another 
town in order to see a ball game. Nothing 
was said against this plan by the executive. 
Tragedy overtook the trip, and the plane 
crashed. The evidence indicated that the 
crash was caused by the pilot’s lack of 
nighttime flying experience, which, in this 
case, constituted negligence. A wrongful 
death action was brought against the lum- 
ber company by the survivors of one of 
the deceased passengers in the plane. A 
judgment was entered against the lumber 
company in a lower court, and the lumber 
company appealed to the court of appeals 
asserting several contentions as 
ments of error. 


assign- 


The lumber company first alleged that if 
the salesman was authorized to make the 
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PERSONS AND EVENTS 


| 

| The Federation of Insurance Counsel 
| at its fourteenth annual convention held 
in Milwaukee presented Ray Murphy, 
| general counsel of the Association of 
| Casualty and Surety Companies, with 
the George Henry Tyne Award for the 
outstanding contribution to the field of 
insurance during the past year. James 
Dempsey, of White Plains, New York, 
is the new president of the federation. 

The sixty-third annual meeting of the 
Association of Life Insurance Medical 
Directors of America will be held at 
the Royal York Hotel, Toronto, Canada, 
on October 12, 13 and 14. 

The National Association of Mutual 
Insurance Agents announced that its 
1954 conventign will be held at New 
York’s Hotel Statler, October 24-27. 

The Bureau of Accident and Health 
Underwriters will hold its sixty-third 
annual meeting at the Broadmoor Hotel, 
Colorado Springs, Colorado, on Septem- 
ber 13, 14 and 15. 


The sixty-fifth annual convention of 
the National Association of Life Under- 
writers will be held in Boston, Massa- 
chusetts, on September 20-24. A panel 
entitled “Million Dollar Profiles” is 





business trip, he was not authorized to use 
his personal plane in doing so. The court 
denied this contention inasmuch as an 
executive of the company knew that the 
salesman was going to make the trip, and 
said nothing. The court held that it was 
the duty of the executive to speak if he 
disapproved. The court said that if the 
salesman didn’t have general authority to 
use his plane for the trip, implied authority 
could have been found by the executive 
saying nothing when informed of the con- 
templated air trip. 

The lumber company contended that 
there was no actual proof that its employee 
was. flying the plane, inasmuch as the plain- 
tiff’s deceased was also a pilot. The court 
dispelled this contention by stating that 
the employee was in touch with an airfield 
by radio, and it is proper to assume that 
in a small plane with the owner aboard 
that the owner was doing the talking while 
he had the “reins” in his hands. 
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aimed to appeal particularly to the aver- 
age life insurance agent. O. Alfred 
Granum, Northwestern Mutual Life, Am- 
ery, Wisconsin, and C. H. Killen, New 
York Life, San Antonio, Texas, will be 
the principals on the panel. A _ joint 
luncheon program sponsored by the 
Women’s Quarter Million Dollar Round 
Table and the Women’s Committee of 
NALU will be held on September 22, 
in conjunction with the sixty-fifth annual 
convention. 

The Society of Insurance Brokers 
(San Francisco) recently elected Jack 
H. Helms, vice president of Johnson 
& Higgins of California, as president, 
succeeding George Gaw. 


Justin T. McCarthy has been appointed 
the Director of Insurance for Illinois. 

The annual convention of the National 
Association of Mutual Insurance Com- 
panies will be held in New York City’s 
Hotel Statler, October 3 through 6. 


The 1954 Joint Convention of the Na- 
tional Association of Casualty and Surety 
Executives and National Association of 
Casualty and Surety Agents will be held 
at the Greenbrier, White Sulphur Springs, 
West Virginia, October 3-6. 


The lumber company further contended 
that there was no proof of causation. At 
the time of the accident the weather was 
clear and the temperature was 64 degrees. 
An official government report on the acci- 
dent was admitted into evidence which 
stated that from the examination of the 
wreckage “it could be ascertained there was 
no aircraft or engine malfunction.” The 
same report said the plane struck the earth 
at a fairly steep angle with left wing low. 
The report concluded that the pilot lost 
control at about the time the plane was 
turning to base leg. The court held that 
it was reasonable to conclude that the accident 
occurred from a human failure of the pilot. 


The court said that -the passenger might 
have been held to have assumed the risk 
when he consented to fly with the sales- 
man if he knew about his lack of nighttime 
experience and understood its significance. 


A judgment for $75,000 against the lum- 
ber company was affirmed by the court of 
appeals. 
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| Selected Decisions 
- from All Jurisdictions — 


| 
| Recently Reported by CCH 
| NEGLIGENCE REPORTS 


i 
2 re 
Summaries of Selected Decisions 





Distributor Impliedly Warrants 
Fitness of Hair Preparation 


A hair preparation is an article which a 
distributor impliedly warrants is fit for 
its intended use, and a person injured by 
the use of the preparation need not prove 
privity of contract in order to bring an 
action against the distributor. Kansas 


The plaintiff suffered injury to her hair 
and scalp when she was given a rinse at a 
beauty shop with a hair preparation distrib- 
uted by defendant. Plaintiff brought an 
action against the distributor of the product 
alleging a breach of an implied warranty of 
fitness for use. The distributor’s demurrer 
was overruled and judgment was entered 
for the plaintiff. The distributor appeals, 
contending that there was no privity of 
contract between it and the plaintiff. The 
distributor asserts that the common law rule 
of caveat emptor (buyer beware) applies. 

The Kansas Supreme Court affirmed the 
judgment for the plaintiff. The court said 
that this was a case of first impression as to 
the particular product involved. The com- 
mon law rule was that of caveat emptor. 
Certain exceptions arose to this rule, due 
to public policy. It has been held that food 
manufactured and sold for domestic con- 
sumption is impliedly warranted as whole- 
some and fit for that purpose, and that 
glass bottles when sold and/or delivered in 


Negligence 


connection with the sale of liquid beverages 
are impliedly warranted to be in a safe and 
nonexplosive condition. On the basis of 
the reasoning of these cases, the court con- 
cluded that the exception to the common 
law rule of caveat emptor should be extended 
to include hair preparations. 


The court relied on Nichols v. Nold, 174 
Kan. 613, 258 P. (2d) 317, which stated in 
substance that privity of contract is not 
required in order to establish liability where 
the source of the obligation (implied war- 
ranty) is imposed by law on the basis of 
public policy. The court also referred to 
Swengel v. F. & E. Wholesale Grocery Com- 
pany, 147 Kan. 555, 77 P. (2d) 930, which 
held that the distributor as well as the 
manufacturer was liable on the implied war- 
ranty that articles of food are wholesome 
and fit for immediate human consumption. 
—Graham v. Bottenfield’s, Inc. Kansas Su- 
preme Court. April 10, 1954. 3 NEGLIGENCE 
Cases (2d) 801. 


Landlord's Liability 
for Termite Action 


A landlord’s duty to keep premises in 
repair does not require that he test steps 
with a screw driver to determine the 
presence of termite action, but only that 
he exercise reasonable care in inspecting 
for defects. Tennessee. 


The tenant (plaintiff) sustained personal 
injuries when a step on which she was 
standing collapsed because of termite action. 
The tenant brought suit against the landlord 
on the basis of the landlord’s oral contract 
to keep the premises in repair. The tenant 
had no knowledge that the steps were de- 
fective, as the outward appearance of the 
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steps gave no evidence of the defect. 
The landlord and his carpenter inspected 
the premises periodically, and they testified 
that they could see nothing wrong with the 
steps. Thus, the defect in this case was 


hidden. The !andlord’s liability depends on 


whether, in the exercise of reasonable care, 
he could have had knowledge of the defect. 
The lower court held the landlord liable, 
stating that the defect could have been dis- 
covered by merely punching the steps with 
a screw driver or ice pick, and this fact was 
sufficient to charge the landlord with con- 
structive knowledge of its existence. The 
Tennessee Supreme Court granted certio- 
rari to review the question of the legal duty 
devolving upon the landlord. 


Held: Judgment for the tenant reversed, 
and the case dismissed. The court held that 
the law does not impose a duty upon the 
landlord to punch the steps of a premises 
to check for termite action. Such a rule 
would make the landlord an insurer of the 
leased premises. 


The court cited Hines v. Wilcox, 96 Tenn. 
328, and Diamond v. Drew, 17 Tenn. App. 
488, which, in defining the duty of the land- 
lord to discover latent defects, hold that 
the law does not impose upon the landlord the 
duty of constant care and inspection of the 
premises, but imposes the duty of reason- 
able care to inform himself of the con- 
dition of the property.—Glassman v. Martin. 
Tennessee Supreme Court. May 21, 1954. 
3 NEGLIGENCE Cases (2d) 780. 


Resort Owner’s Liability 


Whether a resort owner is negligent in 
failing to warn his guests of the dangerous 
undertow of a river or to take some pre- 
cautions to reduce the hazard of swimming 
presents a question for the jury. Missouri. 


This action was brought to recover dam- 
ages for the alleged wrongful death of the 


decedent who drowned at defendants’ re- 
sort, a picnic ground and recreation area 
on the Big River. The facts indicate that 
the river was swollen and muddy on the 
day the decedent, a 19-year-old boy, and 
some other young people visited the resort. 
There were no lifeguards or rescue appli- 
ances, and there were no life lines, life 
buoys or depth indicators. There was a 
dim, partially obliterated sign near a con- 
cession stand which bore the caption “Warn- 
ing—Swimming—Fishing—Boating — Wad- 
ing.” The sign read: “The Water in any 
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Course such as Big River is always more 
or less dangerous, therefore always be care- 
ful whenever you go into the water and 
also when you go in Not Responsible for 
cases of drowning or accidents in the River. 
... There was no evidence that any of the 
young people or the decedent saw the sign. 
The decedent went into the river with 
another boy. They waded out towards the 
center, and were caught in an undercurrent. 
The decedent drowned, but the other boy 
was rescued. The decedent’s parents brought 
this action alleging that the defendants 
were guilty of negligence in failing to have 
guards or warn of the dangerous under- 
currents in the river. The lower court di- 
rected a verdict for;the defendant resort 
owners. The plaintiffs appealed contending 
that the evidence warranted submitting to 
the jury the question of defendants’ negli- 
gence. The defendants contended that there 
was no evidence to establish their liability, 
but that the decedent was guilty of con- 
tributory negligence in attempting to swim 
the river when he knew of its swollen 
condition. 





Held: Judgment for defendants reversed, 
and the cause remanded. The trial court 
erred in declaring as a matter of law that 
there was no evidence of defendants’ negli- 
gence or that the decedent was guilty of 
contributory negligence. Both questions were 
for the jury to determine. 


The court referred to Dinnthan v. Lake 
Ontario Beach Improvement Company, 40 
N. Y. S. 764, in which the deceased was 
drowned in a deep hole near a toboggan 
slide, just outside the enclosed swimming 
area. The hole could be seen by looking 
down into the water. It was held that the 
resort owner “was bound to be active and 
exercise vigilance to keep the grounds 
whereon it invited its customers to bathe 
from becoming dangerous; that this duty 
was an active one, and that the defendant 
could not escape liability by showing simply 
that it did nothing to produce this hole. 

We think there was evidence from 
which the jury were justified in finding that 
the defendant was guilty of negligence in 
not knowing of and guarding against this 
dangerous place ” The court rea- 
soned that if this situation and other similar 
situations present a jury question on negli- 
gence, then the situation at hand requires 
the same jury determination on the ques- 
tion of defendants’ negligence and de- 
ceased’s contributory negligence.—Perkias 
v. Byrnes. Missouri Supreme Court. June 
14, 1954. 3 Neciicence Cases (2d) 904. 
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Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Obligation to Defend 
After Coverage Limit Exhausted 


The insurer is not exempt from the obli- 
gation to defend the insured against 
wrongful death actions after the coverage 
limit has been exhausted. New York. 


The insureds operated a development 
that included a dock, dockmaster’s office, 
bait and tackle shop, garage, gas station, 
two restaurants, bar, cocktail lounge, and 
a lodge and cottages with sleeping accom- 
modations. A fishing boat, which was also 
part of the development, capsized at sea 
with a resultant loss of 46 lives. The in- 
sureds’ general liability policy contained a 
liability limit of $100,000 for each person, 
and $300,000 for each accident. The wrong- 
ful death actions filed against the insured 
indicated that the claims may total several 
millions of dollars. The insurance company 
brought this action for a declaratory judg- 
ment seeking a declaration that (1) no lia- 
bility attach to it under the terms of the 
policy, and (2) it not be required to defend 
the actions against the insureds and, in any 
event, not beyond the policy limits of $300,000. 

The court decided the first question in 
the insureds’ favor, holding that the policy 
lid cover the accident in question. In turn- 
ing to the second question, the court stated: 
“The principle that ‘the duty to defend is 
broader than the duty to pay’ is now be- 
yond cavil (Goldberg v. Lumber Mutual 
Casualty Ins. Co., 297 N. Y., 148, 154).” 
The court held that the obligation to defend 
under the policy applies to accidents within 
the scope of the hazards covered during 
the calendar life of the contract. The court 
stated: “Nowhere is there language making 
the defense provisions dependent upon the 
exhaustion of the specified coverage.” In- 
suring Agreement II read: “as respects the 
insurance afforded by the other terms of 
this policy the company shall: (a) defend 
any suit against the insured .” The 
court held that this language was clear and 
unambiguous, and that it should be accorded 
its plain and ordinary meaning. The court 
stated that if the insurance company in- 


Life, Health—Accident 


tended to reserve the right to withdraw 
counsel and cause to defend such actions 
as might be pending after payment of the 
total amount for which it indemnified the 
insured, or to refuse to defend any new 
action after such payments, it was under a 
duty to so state in the policy which it 
issued. The court said that such language 
was required as would be clear and com- 
prehensible to the average businessman 
without legal assistance. The court, there- 
fore, settled the second question in favor 
of the insured, holding that the insurer was 
obligated to defend the insured against 
wrongful death actions after the coverage 
limit has been exhausted. 


In conclusion, the court said: “When 
counsel, although paid by the casualty com- 
pany, undertakes to represent the policy 
holder and files his notice of appearance, 
he owes to his client, the assured, an un- 
deviating and single allegiance. His fealty 
embraces the requirement to produce in 
court all witnesses, fact and expert, who are 
available and necessary for the proper pro- 
tection of the rights of his client. It is im- 
material that such procedure increases the 
cost to the carrier beyond the policy cov- 
erage limit. 

“The attorney may not seek to reduce the 
company’s loss by attempting to save a por- 
tion of the total indemnity in negotiations 
for the settlement of a negligence action, if 
by so doing he needlessly subjects the as- 
sured to judgment in excess of the policy 
limit. His duty to the assured is paramount. 
The canons of professional ethics make it 
pellucid that there are not two standards, 
one applying to counsel privately retained 
by a client, and the other to counsel paid 
by an insurance carrier (Canon No. 6, 45; 
Appendix, McKinney’s Judiciary Law).”— 
American Employers Insurance Company v. 
Goble Aircraft Specialties, Inc. New York 
Supreme Court. June 10, 1954. 1 Lire 
Cases (2d) 953. 


Group Insurance 
Not Affected by Divorce 


Where a rider attached to insured’s group 
insurance policy provides for coverage on 
a dependent husband, and no provision in 
the rider terminates coverage because of 
divorce, the insured is entitled to benefits 
for the death of her estranged husband. 
Oregon Supreme Court. 


The insured was a member of a nonprofit 
corporation (hereafter called the associa- 
tion) composed of persons employed by the 
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State of Oregon and who are insured under 
a group life insurance policy issued by the 
defendant insurance company. A rider at- 
tached to the policy authorized the associa- 
tion, in consideration of the payment of 
certain premiums, to insure the “dependents” 
of its insured members. The rider defined 
a “dependent” as “only a Member’s legiti- 
mate unmarried child over three, months of 
age but under eighteen years of age, or a 
Member’s spouse under sixty-five years of 
age, neither of whom is a Member of the 
Association eligible for insurance under the 
Group Policy.” The insured applied for 
coverage on the life of her husband, and 
paid the monthly premium specified for 
such insurance. The insured and her hus- 
band were subsequently divorced, but the 
insured continued to pay the premiums 
through the association for the coverage of 
the life of her former husband. The divorce 
did not become known to the insurance 
company until after the insured’s former 
husband’s death, at which time the insured 
made demand for the sum of $1,000 as the 
death benefit due under the policy. The 
company refused to honor the claim and 
refunded to the association the premiums 
collected subsequent to the date of the 
divorce. The insured then brought this 
action to recover the benefits alleged to 
have accrued under the policy. A judgment 
was awarded on the pleadings in favor of 
the insurance company in the lower court, 
and the insured brought this appeal. 

Held: Judgment reversed and the cause 
remanded for trial. The court ruled that 
the insured’s divorce did not preclude her 
from collecting on the policy issued on the 
life of her former husband. The court stated 
that among the rules of law peculiar to in- 
surance contracts, including group insurance, 
is the fundamental principle that one taking 
out a policy of insurance on the life of 


A REPORT TO THE READER 


of this kind when the policy is first written, 
since an accurate description will assist in 
the recovery of stolen articles. It should 
also be kept in mind that many insurance 
contracts give the insurance company the 
right to replace a stolen article. If the 
insured assents, frequently a saving may be 
had by purchasing a similar article. In all 
theft cases, of course, the agent should im- 
press upon the insured the importance of 
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another for his personal benefit must have 
an insurable interest in the life of the one 
so insured. As a general rule the insurable 
interest of a wife in the life of her husband 
ceases upon a divorce of the parties, but 
such an event does not necessarily negative 
her right to recover under a policy issued 
to her. The court said that under the rule 
prevailing in most jurisdictions, a life insur- 
ance policy originally valid does not lose its 
vitality solely because of the cessation of 
the life of the in- 
sured, unless such be the necessary effect 
of the provisions of the policy. Nowhere 
in the policy or in the rider was there a pro- 
vision that insurance issued on the life of 
a dependent spouse shall terminate in the 
event dependent’s relationship to the mem- 
ber shall end by divorce. The court said 
that it was not the insured’s former hus- 
band’s relationship to the group that made 
him insurable under the contract but his 
relationship to the insured as a member of 
the group that controlled. If the company 
wished to limit coverage to the period that 
one continued as a dependent spouse, it 
should have so provided in the policy.— 
Land v. West Coast Life Insurance Company. 
Oregon Supreme Court. May 19, 1954. 
1 Lire Cases (2d) 942. 


the insurer’s interest in 


Short Short: 


Where the proof admitted into evidence 
was insufficient to determine whether the in- 
sured or her husband drowned first, the case 
was decided according to the Alabama code 
which provides in such an event for the 
distribution of policy proceeds “as if the 
insured had survived the beneficiary.”— 
Liberty National Life Insurance Company 2. 
Brown, Booker. United States District Court 
for the Middle District of Alabama. Janu- 


ary 25, 1954. 1 Lire Cases (2d) 971. 


Alabama 


Continued from page 580 


cooperating not only with the carrier but 
also with the police authorities. 

In conclusion, agents can be most help- 
ful to the claim department of the company, 
to the adjuster, as well as to the insuring 
public if an earnest attempt is made to 
understand claim procedures. If he does, 
he cannot help but reflect credit to his 
agency and to the companies represented. 
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| Summaries of Selected Deci- 
sions Recently Reported by 


CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Fire Insurance Cancellation 
by Replacement and Substitution 


Where an insured, through its agent, re- 
places and substitutes policies with new 
ones for the unexpired terms of the for- 
mer policies, a cancellation of the old 
policies is effected despite the fact that 
the insured retained the old policies and 
had not received the unearned premiums 
due under them. Illinois. 


The insured’s agent, an insurance broker, 
left the insurance agency for which he 
worked. The insured’s policies were picked 
up and insurance coverage was placed in 
other companies for the unexpired term of 
the former policies. A dispute arose as to 
whether the insured was entitled to a pro 
rata return of premiums on the former 
policies or a short-term return. For this 
reason the policies were not formally can- 
celled, nor were the unearned premiums 
returned. The insured retained possession 
of the old policies. A fire occurred, but the 
insured did not report the loss to any of 
the companies carrying the old policies. 
Instead, the insured presented its claim un- 
der the substituted policies and its claims 
were duly paid. The insured then presented 
its claims to the defendant companies that 
had issued the former policies, and when the 
claims were denied the insured brought an 
action to recover under the former policies 
for its occasioned by the fire. The 
defendant insurance companies made mo- 
tions for a directed verdict. 


Held: The motions for a directed verdict 
are granted in favor of the defendant insur- 
ance companies. The court relied on the 
case of Larsen v. Thuringia American Insur- 
ance Company, 208 Ill. 166, which had a 
factual situation similar to the above case, 
and in which the court directed a verdict 
for the defendant. The court in the Larsen 
case stated: “We think upon both grounds, 
that of ratification and election, under the 
facts disclosed by the record, appellant was 
bound by the bargain he had advisably 
made ” Another similar case relied 
upon was Finley v. New Brunswick Fire 
Insurance Company, 193 F. 195, where the 


loss 


Fire and Casualty 


court said: “Again, it is said that the 
defendant could not cancel the policy with- 
out tendering back or refunding the pre- 
mium paid. This much might be conceded 
if this were a simple case of cancellation, 
but the rule has no application where one 
policy is substituted for another by con- 
sent.” The court in the case of Strauss v. 
Dubuque Fire & Marine Insurance Company, 
22 Pac. (2d) 582, stated: “It is next as- 
serted that the policy issued by the defend- 
ants was never cancelled. If the plaintiffs 
mean that the policy was never indorsed in 
ink ‘cancelled’, then their contention con- 
forms to the facts. However, an insurance 
policy is in effect cancelled when another 
policy is substituted for it.” 


The court in the present case took cog- 
nizance of the fact the insured never in- 
tended to increase the amount of his coverage, 
but that the new policies were clearly in- 
tended to replace the old policies. Any 
question of the agent’s authority to replace 
the policies of the insured was dispelled by 
the insured’s ratification of the agent’s acts. 
The ratification was clearly confirmed by 
virtue of the election of the insured to 
present claims under the new policies. The 
court thus held that the former policies were 
cancelled prior to the date of the fire by 
reason of the replacement and substitution, 
and that the fact that the insured had 
physical possession of ‘the old policies and 
that the unearned premium had not yet been 
returned was immaterial—lWells Petroleum 
Company v. Fidelity-Phoenix Insurance Com- 
pany of New York. United States District 
Court for the Northern District of Illinois. 
June 10, 1954. 8 Frre ann CAasuatty Cases 
400. 


Excavation Exclusion Construed 


A clause in a property damage policy 
which exempts the insurer from an obliga- 
tion to pay damages caused to structures 
or buildings attributable to excavating 
work does not preclude liability for dam- 
age to personal property caused by ex- 
cavation operations. Tennessee. 


The insured was covered by a policy 
under which the insurer agreed to pay 
third parties for damage to property caused 
by reason of the ownership and use of two 
store buildings of the insured. A_ policy 
exclusion (h)(2) denied coverage where the 
damage to third parties was due “to the 
collapse of or structural injury to any build- 
ing or structure due (a) to excavation, 
tunneling, pile-driving, coffer-dam work or 
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caisson work or (b) to moving, shoring, 
underpinning, raising or demolition of any 
building or structure or removal or rebuild- 
ing of any structural support thereof, while 
such operations are being performed by the 
named insured.” The insured undertook to 
remodel his premises by making one store 
out of two buildings, and in doing so did 
some excavation work under the buildings. 
As a consequence of this excavation work, 
the insured’s buildings collapsed along with 
a building adjoining them on the east. Two 
days later the building immediately west 
of the insured’s premises also collapsed. 
The insured was obligated to pay the own- 
ers of the personal property destroyed by 
the collapse of the adjoining building 
on the east $14,800 and was obligated to pay 
the owners of the personal property de- 
stroyed in the adjoining building on the 
west $28,900. The insurer denied coverage 
on these losses by reason of exclusion (h) (2). 
The policy provided that the maximum lia- 
bility of the insurer was $10,000 on one 
accident, and $25,000 as an aggregate lia- 
bility. The trial court held that the exclusion 
(h)(2) did not apply to personal property 
damaged by excavation work, and that there 
were two accidents involved under the cir- 
cumstances. The insurer assigns error to 
these holdings on appeal. 


Held: Judgment affirmed for the insured. 
The exclusionary clause does not remove 
the insurer from liability, and the insured 
is entitled to recover for two separate acci- 


a — — 


cessful way in which 
cross-examined. It is the chief defense 
against his testimony. He must be cross- 
examined with authoritative medical works. 
In the State of New York and other states, 
the doctor may not be confronted with any 
statement in any volume unless he concedes 
the volume is authoritative. He should not 
be asked point-blank whether he concedes 
that the volume is authoritative. He first 
should be asked: “Doctor, have you ever 
heard of Dr. R, chief of X Hospital, Y 
Hospital and Z Hospital, and professor of 
medicine at C University?” All of Dr. R’s 
qualifications which are contained in his 


the expert can be 


text should be read. If the expert con- 
cedes that he has heard of Dr. R, the 
expert then should be asked: “You have 
heard, of course, of the book he has 
written?” The title of the book should be 
given. Then the expert may be asked: 
638 


dents. The court stated that no express 
words in the exclusion exempted the in- 
surer from paying the insured for his dam- 
ages derived from injury to _ personal 
property in adjoining buildings. The court 
said that the wording of the exclusion makes 
it doubtful whether the building contents 
were ever in the mind of the parties, and 
that this doubt should be resolved in favor 
of the insured. If the language is ambig- 
uous, the insured is entitled to the benefit 
of the doubt. (Hall v. Acacia Mutual Life 
Insurance Association, 164 Tenn. 93; Bank of 
Commerce & Trust Company v. Northwestern 
Life Insurance Company, 160 Tenn. 551.) 
The court held that there were two sepa- 
rate accidents involved inasmuch as the sec- 
ond building did not collapse until two days 
after the first building collapsed, and that 
the insured is entitled to recover on this 
basis.—Kuhn’s of Brownsville, Inc. v. Bitumi- 
nous Casualty Company. Tennessee Supreme 
Court. 8 Fire anp CAsuaLty CAsEs 430. 


Short Short: New Hampshire 


An injunction which directs the insureds 
to remove a fill on their premises which 
obstructed a culvert does not obligate an 
insurer to pay the costs of removal of the 
fill within the meaning of the terms of a 


liability policy. — Desrochers v. New York 
Casualty Company. New Hampshire Su- 


preme Court. June 23, 1954. 8 Fire Ann 


CasuaLty Cases 416. 


Continued from page 626 
“Have you read it?” This should be fol- 
lowed up with whether he is regarded as an 
outstanding expert in the field, and, if an 
affirmative answer is elicited, a bold plunge 
into the icy waters with “His volume is 
regarded as authoritative, is it not?” What 
happens when the doctor denies the au- 
thority of the volume? Nothing may happen 
if he denies the authority of a solitary 
volume. The lawyer should, however, be 
equipped with four or five volumes that are 
authoritative on the particular subject. The 
doctor’s continued denial of several au- 
thorities will put him in a most unfavorable 
light with a jury. 


Finally, the trial lawyer must realize that 
there is no short cut in the effective 
presentation of medical proof. It must be 
based on thorough and painstaking medical 
research, [The End] 
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/AUTOMOBILE 
: Summaries of Selected Decisions 
‘ Recently Reported by CCH 
: AUTOMOBILE INSURANCE 
, REPORTS 








iF. 
Automobile Insurer Versus 
| General Liability Insurer 


q Where an accident which occurs during 
‘assembly of farm machinery on a truck 
, prior to unloading is caused by insured’s 
‘ failure to properly instruct its employee 
‘ as to the proper way to assemble, the gen- 
‘ eral liability insurer and not the automo- 
® bile insurer is liable for the loss. Minne- 
« sota Supreme Court. 


* An employee of the insured was injured 
quring the process of assembling a farm 
anplement preparatory to its being unloaded 
trom a truck. The facts indicate that the 
employee had worked for the insured for 
About a week, and that he had no experi- 
*nce in setting up farm machinery, The 
ymployee brought an action for his injuries 
‘gainst the insured, alleging the insured was 
negligent in not giving him proper instruc- 
ions in regard to assembling the machinery. 
‘The insured had a comprehensive automo- 
bile liability policy, a general liability pol- 
icy and a standard automobile policy which 
might apply to the accident. In order to 
relieve the insured of any embarassment, 
the comprehensive automobile liability in- 
surer paid the judgment entered against the 
insured, and tock an assignment of all the 
rights of the insured in which it was stipu- 
lated that the insurer was not waiving its 
claim that its comprehensive automobile 
liability policy afforded no coverage for the 
judgment. The comprehensive automobile 
liability insurer then sued the other two 
insurance companies to recover the amount 
paid to satisfy the judgment. Judgment was 
entered against the general liability insurer, 
and dismissed to the other automobile 
insurance insurer. The general liability in- 
surer appealed the judgment. After 
missing the questions of improper notice to 
the general liability insurer and estoppel of 
the automobile carrier to deny liability after 
assuming exclusive control of the defense 
of the insured, the court faced the question 
of whether the accident arose out of the 
ownership, maintaince or use of an automo- 
bile including the loading and unloading 


as 


dis- 





Automobile 









thereof, or whether the accident involved a 
general liability hazard. 


The court affirmed the judgment for the 
automobile insurer, holding that the failure 
to adequately instruct the employee consti- 
tuted a general liability risk. It is clear that 
standing alone the risk of failing to prop- 
erly instruct employees regarding their duties 
during employment is a general business 
risk unrelated to the use or unloading of an 
automobile. The fact that the negligently 
omitted instructions concerned one step in 
the proper manner of performing a task 
necessary to unloading an object from the 
truck does not transform an otherwise gen- 
eral liability risk into an automobile hazard. 
The negligent act causing the injury to the 
employee was removed from the unloading 
operations both in the sense that it occurred 
prior to the accident and also some distance 
away from the scene of the accident. Any 
connection it does have is too remote to 
allow the holding that the injury it caused 
arose out of the use or unloading of an 
automobile.—Gamble-Skogmo, Inc., v. St. 
Paul Mercury Indemnity Company, Hartford 
Accident Indemnity Company. Minnesota Su- 
preme Court. April 23, 1954. 4 AuToMoBILE 
Cases (2d) 663. 


Contributory Negligence of Infant 


It is not error for a court to submit to 
the jury the question of the contributory 
negligence of a five-and-one-half-year- 
old deceased. New Jersey. 


Plaintiff was the father of an infant of 
the age of five-and-one-half-years who was 
killed as a result of coming in contact with 
the defendant’s car. The facts indicate that 
the child ran diagonally across a busy inter- 
section on a dark rainy night and was struck 
by the defendant’s car. The plaintiff testi- 
fied that his son understood what he was 
doing; he had crossed that highway many 
times; he had been told to watch traffic in 
crossing the street; he understood what was 
told him and always did so, and he “posi- 
tively” understood that if there was traffic 
at that intersection he would have to watch. 
The child was a pupil in kindergarten, and 
went to school and the store alone. The 
court charged the jury as follows: “It is 
for you to say whether or not this boy of 
his age and experience exercised the care 
any person of that age and experience was 
called upon to exercise.” The trial resulted 
in a verdict of no cause of action, and the 
plaintiff appealed to the Superior Court, 
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where the action was certified to the New 
Jersey Supreme Court. The plaintiff alleged 
that the trial court erroneously submitted 
to the jury the question of the contributory 
negligence of the deceased infant, and urged 
“That the law of this state should be that 
an infant 5% years of age is conclusively 
presumed incapable of contributory negligence.” 


Held: Judgment for the defendant affirmed. 
The court quoted Hellstern v. Smelowitz, 38 
AUTOMOBILE CAsEs 440, 17 N. J. Super, 366 
(App. Div., 1952), which stated: “We re- 
solve that the arbitrary rule which speci- 
fies that an infant under seven years is 
conclusively presumed to be incapable of 
contributory negligence does not exist in the 
law of this state.” 


The court stated that the age of a child 
does not alone determine its capacity to 
care for itself and avoid dangers. The law 
should not arbitrarily fix an age at which 
the duty to exercise some care begins. If 
reasonable men might differ as to the capa- 
bilities of an infant to understand and avoid 
dangers to which he is exposed, then whether 
or not he was guilty of contributory negli- 
gence in the circumstances becomes a jury 
question.—Dillman v. Mitchell. New Jersey 
Supreme Court. October 26, 1953. 4 Aurto- 
MOBILE CASES (2d) 611. 


Emergency Rule Application 


The jury may properly be instructed on 
the emergency rule in an action for dam- 
ages based on negligence where the facts 
are that the recently reconditioned brakes 
of a truck failed causing it to enter a 
highway intersection in disregard of a 
stop sign. Minnesota. 


The plaintiffs were injured in an inter- 
section accident with a truck. The plaintiffs 
brought actions against both the owner and 
the operator of the truck. These actions 
were consolidated for purposes of trial. 
The undisputed facts were that the brakes 
of defendants’ truck had been repaired and 
reconditioned two weeks before the accci- 
dent, and that the defendants had no 
knowledge of any defective condition of the 
brakes. The defendant driver testified that 
when he came to within 105 to 110 feet of 
the point of impact, he started to apply his 
foot brakes but found that they went to the 
floor. The driver pumped the brakes but 
was unable to check his speed of 20 to 25 
miles per hour. The driver stated he at- 
tempted to shift into lower gear in order to 
retard his speed, also without success. He 
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testified that he made no attempt to apply 
his emergency brake, but that he believed 
it would take 150 feet to stop the truck at 
that speed using the brake. The trial court 
instructed the jury as to the operation of 
the emergency rule, and denied plaintiffs’ 
motions for a directed verdict and subse- 
quent motions for a judgment notwithstand- 
ing the verdict or a new trial. The plaintiffs 
assign as error the giving of the instruction 
and the denying of the motions. 


Held: Judgment affirmed for the defend- 
ants. The court relied on Johnson v. Town- 


send, 195 Minn. 107, 261 N. W. 859, which 


held that one suddenly confronted by a 
peril, through no fault of his own, who in 
the attempt to escape does not choose the 
best or safest way, should not be held negli- 
gent because of such choice unless it was 
so hazardous that the ordinary prudent 
person would not have made the same 
choice under similar conditions. The trial 
court did not state the rule in precisely the 
same way as it was stated in the Johnson 
case, but the rule was sufficiently stated to 
advise the jury of its proper application. 

The question the jury was confronted 
with was whether the defendant driver was 
in fact confronted with an emergency 
through no fault of his own. If he was, it 
was excusable and he would not be negli- 
gent. If he was not and the emergency 
arose through his failure to exercise ordi- 
nary care, he would be liable for negligence 
if it constituted the proximate cause of the 
accident. 

Although violation of one of the highway 
statutes by the defendant driver would es- 
tablish prima-facie negligence on his part, 
it would not be conclusive in establishing 
negligence upon which a recovery might be had. 


The violation of a highway statute may be 
excused or justified as, for example, where 
an auto, without fault of the driver, skids 
to the wrong side of the street. Whether 
there is substantial evidence of legal excuse 
for the violation of the statute is a question 
for the jury. In our case, the court was 
justified in submitting an instruction to the 
jury relative to an emergency and legal ex- 
cuse under the circumstances of the acci- 
dent. As the jury found the emergency 
arose fault of the defendant 
driver, the emergency rule would operate to 
release him and the truck owner from 
liability —Trudeau v. Sina Contracting Com- 
pany. Minnesota Supreme Court. January 
22, 1954. 4 AuTomosBILE Cases (2d) 805. 
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In Futuvce Gaswues 


Mr. A. BERGMAN will discuss the subject of 
‘Reinsurance in International Double Taxa- 
tion.’’ Double taxation conventions so far do 
not seem to have developed principles for 
dealing with the problem. Mr. Harry L. Welch, 
Omaha attorney, will present his observations 
on ‘Reservation of Rights and Declaratory 
Judgments.’’ He will discuss five courses of 
action open to the insurance company when 
the coverage question is thought to be 
presented. 


THE INTERESTING TOPIC ‘*When Is an Archi- 
tect Liable?’’ will be discussed by Gibson B. 
Witherspoon, Mississippi attorney. The archi- 
tect’s liability is governed by the rules of 
common law. Also presented will be an article 
by William P. Woods, New York attorney, 
entitled ‘‘The Effect of the Food, Drug, and 
Cosmetic Act on Private Litigation.’’ Both sales 
to the consumer and sales to one who intends 
to resell the food will be considered. 
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@ There are individual units of the 
CCH INSURANCE LAW REPORTS for 
the insurance spheres of widest in- 
terests. 


Each selective unit covers the new de- 
cisions from all higher jurisdictions in 
its own particular province. 


For selective reporting of new insur- 
ance cases, to get the latest decision 
first, depend upon this different, fast, 
authoritative reporter. 


Write for Complete Details. 
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